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DEPARTMENT OF HEALTH. EDUCATION. AND.WELF^tRB 

OFFlfcE OF EDUCATION - ^' 
WASHINGTON. p.C; 20202 - . ^ 

f * ■ V August 20, 1975 V , . g 



Dear Colleague: v , * 

The following is a brief overview of a pol£0^, paper prepared' for the Office 
of Indian Education entitled "^ Legislati'^e^ Analysis of the Federal RcSle in 
Indian Education." \This pap§r was ^prepstred in r.esponse to request^ from 
both the Office of the Secretary," Depattiaent of Health, Education, and Wel- 
fare and the OffJLce of Education that/ a paper be prepared that delineated 
and substantiated the basis for the/present role of the Office of Education 
in Indian Education. _ \ / ^ 

• ■ - ■ ' : - X,' . ' ^ . 

In laying out the basis for the^edeiral role in Indian education, this 
paper covers the following area^6: \ ^r ' ^ 

^ - a chronology o? the F^de^al-Indlan relationship / 

' t- an analysis of treaty responsibilities for education of Indians 

- a chrpltiology of „delegaJtion o^ legal, responsibility of the Uriited > 
V States to government depa^rtm^nts and agencies ^ ' 

, ■ * ■ . \ / 

^ interpretation of the legal responsibility of cthe Federal government 
in the field of Indian education. 



We hope that, you will firi^ this ^ paper to be a usfful reference tool for the 
legal perspective it pjcovides. We look forward to your continued interest 
^ and support of InddJan Education. .f\. 

. ' ^ . , ;^ Sincerely, 



William G. Demmert, Jr. 
Deputy Conmissioner 
Office of Indian Education 
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The work cpresented or reported herein was .performed' 
pursuant to a Contract from the U'.S. Office 'of Educationj 
Department of Health, ^ducation and Welfare. ^ However, the 

.opinions expressed herein do not necessarily reflect the 
position or policy .of the UrS. Office of Education and no 
official endorsement by the U.S. Office of Education should 

♦be inferred": ° . • ^ I ' ° ' v . 
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The si^Dject of this paper is the "Legislative Analysis of • 
the Federal Role in Indian Education." Indian Affairs, unlike 
some other areas of law,* is highly dependent upon the events 

and /movements* of history., ^i^No purified legal theory such as \\ 

* ' . ■ • ' • ii 

contract law or the law of damages > emerges from the field of 
""Indian law. v Rather we are faced at €?vexy turn with discovering'' 
"what happened" 5^nd from- our knowledge of the events of the' 
past we* are' abl® to pro^ct with a reasonable basis in fact 
what legal theories ware accepted and used as the basis for 
judgements in the field of Indian Affairs. 

When confronted with the task of ^determining the federal 
role in Indian education we must understand education as mere- 
ly a^ p?irt of 'a larger relatTibnship which is partially politi- 
cal,. partially moral; arid partially pragma$»lc existing between 
communities of Indians and the tlnited 3'tates, While some of 
the legal theory must come from the ratified tre*at|es, statutes* 
and case law defining the relationship of the United states ^nd 
the Indian tribes, a great dea]^*of the legal theory must come 
in 'tracing developments of a continuing nature in the actions 
of the United States in fulfilling its legal obligations about 
wh^h no doubt whatsoever exists. , * 

• A- , ■ ■ _ i.- ■ ^ 



Ik. , r 
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i This paper attempts to trace ^a numbei^ of historical 
developi^nts, which have a reievance in^detetTnining jthe legal 
obligations of the federal -government in the^ field of Indian 
education »\ The first section deals with the development of 
federal policy^ in the field of Indian Affairs/ dealing speci| 
ficially with the gradual merger of two diff erentx^giins of 
d^ligations treaty rights and ^ the general concern for lrid:|Lan 
welia:^e as seen in statutory Istw. . . 

T^Wsecond section traces out some typical treaty arti-^ 
cles.and g;2^^s the historical background of^the treaty cc^cil 

'letters of iii%ructions to treaty coimnissioners, and Nre^orl^s^ ^ 

* • - ''-^ '* ■ ' ' ' ' "■ / 

'by ,t re-alt y commisM^ ^ Too often treaty obligations are ; 

understc^od as a vag^fly defined ^promise unrelated to legal^/ • 

rights and hav?.ng mainly a historical^ curiosity for policies • 

.today. Yet the trend 6f%;ase law today indicates that more 

and mare the courts will Icib^lc to the treaty articles, records 

of proceedings, amd other datit to determine the nature/ and 

> ' ' \ ■■■■■/ 

extent of the federal government's obligations to Indians, 

The third section "reviewsr the instances in which federal 
legal obligations have been assigned to variouq^^^partments 
other than the* Interior Department, Part' of the mythology of 

Indiana Affairs in recent years had been that the Indiafe pro- 

■' ■ ■> ■ A 

grams lare located vsolely in the Interior Department, Spch i© 
not the case and a review of the many instances, in early 
American history and in modern times, when specific programs!' 
of government departments have been opened to 'Indians dispels 
" such a.'belxef. 



\ • 
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The last ' section , re views the- attitudes of thev three 



branches of the federal government to indicate that whilfe^^ '' ^^^':<M'V.Mr 



tjmes each of the branches of tfee goveimieh^ acfvocated; tl)^^^^^^;^ 



termination of special services 'to. Indians, the general trend .'-^-.^i^^^j^ i^i/f^-' 



is just- as strong for the three branches^ 6^; the federal gov^^l^;^^^^^^^ 
ment to advocate an expanded role for the federal government in 
fulfilling its legal .6b ligations. o - Finally the many ^questions 
.^ch as eligibility for programs, determination of;; the m^arling^/. 
of specific Indian programs^ and recognition of Indian tribal/ • 

^ ^" : • ' < x^-- - . !■ - 

governments as sponsoring agencies with a "federal instTUmentia-- 
lity" aspect of political sljatus are discussed in order -feo .show \ 
that there is a consis;tent patte^:^ of action, artd undarstanding 
in the federal goyernmeht. of ; its legal .obligations t'o Indiang. 



By c oh cent rating, on the histo^ipal; backg'To^nd^^^ 
lation, treaty negotiations, and d.epar1/mentai serviced "^S?!; 



, Indians, we have t'he conte;x?t within whiqH^ any /Specif i<i deterfe- ^^^^ 
mination 6f present legal- responsibiliti^3 to Ind'iaii^* can be 
understood^ Without this historical l^ackg round it could be 
arguable, on the basis of cpurt dicta br administrative rulings,, 
'that Indians may ar ^may not be. .eligible fpr* certain services - 
f rom ^j^fie ^different government departments. - But such argxnnents 
would be taken outside of the hi,storicalLj£Pi^ext^of "what had 
'^^ aetuall^r' 'happened and placed in isola\fcipn'as abstract proJ)Osi- 
tiofis of law. Legal theories, absent ^thg: historical conteJct- 
out of which they came and the pi:esent \ social context in which 
they are to be enforced, are misleading at best. / 
It is, hoped, therefore, that the following; paper will 
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serve to proyi,4e an understanding of . tlgie present Vstahc^ ^ ^ 

federal gOvferrimeht in providing seifvices to 5ndlah*s^and tQ^ - ^ 

' "'• ..1, , • • * " * . ' - 

Indian tribal organiaat Jons'. /Orientation of the piresent pro- ' - , 
grams within this liistori 5^ will ehabM' Indian^}^ 

administrgitors to iindferstand the 'era iri which we live^nd the> . , ^ 
antecedents which have -created this ^ra. : 



ing we can tnove forward to I 



\ytviS$iLl± pur jrarxoj^^^r^p 



iloities 



within the continuing federal relationsffi^ lilMans. alid^ trbe 
United States governirierit;.. , '* / . 



1^- 
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I. i CHRONOLOGY OF THE FEDERAL RELATIONSHIP 



, The relationship between the United States* government and 
the 'A:nierican Indian tribes is like /no other relationship between 
a "modem nation and -the aboriginal vinh9.bitants of the lands <^ 
which it now'^occupies. • A definite political structure exists 
- With well-defined dpctri'hes and responsibilities'^ in the American 

sitiiat ion that does n5t exist with*' respect 'to any other nation. 
* f his structure is a re su^ of the unique history of the United . 
^States and^ the pattern 6f settlement of that 'portion 'of th6 
North American contingent which now forms th^^ United ^St^ites; 
B. . The Cbionxai Period , ^ 
• The pre-hi story of the tJn i ted. States is one in wh^^ 

great cqlonial powers of Europe each formed <areas of settlement 

li • . . . ^ 
i]fk North American and claimed, on the basis of thevoDoctrine of ^ . 



Discovery,* to exert certain powers. of government over the lands 
which t^ey had "discovered." Discovery ^brought with it, .under 
the then j^opular ifitema'tional legal doctrines, the exclusive 

-••»'.. -* 

Er|c ' • 4 ^ Ul)13' 



right i;.o purchasV^the lands of the a'boriginal inh4bitants,°as 

\ • ■ ~- . ■ - " ■ ■ .■ . . • ■»". 

agains^t any claims ^•hich might be exerted vdt'h respect "^o the 
lands by other .European nat^ions. . . , „ •■ 

As the colonial* war^ eli^ri^ated The-NetifSrlands, Swedef/. - 
France and finally Spain from considerati°05i as dominant* politi- 
cal p0]f/ers in North /America, England and its * colont;e& assu^ned 
the claims of the European community of" the right to purchase 
the- lands of the aboriginal inhabitant's who were now popularly 
called Indians. ^ilFith thp revplt of the Americ2u^ 



against 'Great Britaiin an Interim perio4-of quasiT'indepertdence.v 
or Indian tribes resulted that did not come to aii end ti^ti^. ^ ' 
the Treaty of 'Ghent when England finally witMrew its claims 
and politi-cal interests. to the lands of the Ohio and Mississippi 
valleys. ^ 



&. Post^ RevQlutioh.ary War Period 
The negotiations at Paris ending the Revolutionary War 
saw Great Britain demand that a vaguely defined territory con- 
trolled by Indians be recognised west bf . the line of 'demarcation 
which had been created by the Proclamation of 1763 issued by * 
the King of England. Americans argued that the United States ^ 
ha'ji received a recognition of its sovereignty over the old . " 
Northwest Territqr^^i^ the Paris Peace conference\ ^ The facts 
indicate that while the United States attrempted to exert- total 
political control 6v6r the area .and did indeed, receive several 
massive land .cessions in the area, that ^he War of lSl2, in 
which the .majority of Indian tribes of the area were- alli.es 
with Great Britain, demonstrated that the Indian tribe% did 



- libtJ in fact regard themselves as vrards of the United- States 
during -the period 17^3-1^15. » . ' ' 

The first Indian treaties signed following the Revolution * 
|Cn(J statutes .passed by the Unitred Sta^tes C9,ngress &eem-,to 
indicate that the Un|.ted States did not regard 'its claim to / 
• political control over the tribes as absolute in- any sense. / \ 

" Provisions wbre made' in the -treaties with the Delaware"^ *and the 
Cherokee's? to allow them to send delegates to thi Unitfed States . 
Congress when they felt inclined to do so. Initial* statutes 
dealing with the Indian 'tribes were exclusively trading statutes' 
' and a System of 'fact pries- w.a:s init^iated^to regulate trade .with ^ 

the Indians and to allow the Indians to produce* products for. -.^ v ^ 
. sale to the United States.^ . ; 

'Civir and criminal jurisdiction^ and the /right to self-' . - 

- ■ ^ ... 

government were preserved to the" tribes in these early treaties^ 

'a _ > .... ■ ■ t ■■ ; ■ 

and in some. cases the tribes were allowed to* punish White in- 

t rude r*^ on their lands according !to their own laws-., . Passportsv 

were regularly issued by the Governors of . the organized ter'- 

ritories or' by military commanders of fr^ontier posts for travQrl 

. • , ■ . • • • . ■ ■ 6^ ^ ' ■ 

into the lands of the respective Indian tribes. Th~e obligations 

/ ■ V 

t t > * J. ■ , * ■ ■ 

undertaken^ by treaty by the United States in the period from 

were those of a protectorate nature in which, in 
return for land cessions and' trading concessions, the United 
States guaranteed certain rights to the -Indian tribes. * 

The United States reorganized its administrative structure 

- under the Constitutior^ following seven years of government - 
under. the Articles of^Confederation and Indian Affairs were 



-.3 - . 
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-placed under the Departmerl€^of V/ar in *;L7d9.'^ Two days affierl 
»bhe creation of th^l-War Department the North^vest Grdinancje {Was 
passed (Augiist 7k 17^9) 'and the policy for dealing with thi' 
Indian t^bes was established in Article Three of this 
Ordinance: ' ' . 

^he utmost good faith shall alv/Sys be observed ^ * 

* toward^ :the Indians; tHeir land. and property ' 
^ shall^iiever be taken from theun without their 

consent; and in their property, rights and liberty, 
-.^ they n^ver;shall be invaded or d^^turbed, unless in 
just and lawful wars authorized by Congress; but 
laws founded in justice and humanity shall from 
time to time be made, fot* preventing wrongs being. 
done to theM, and for preserving peace and friend- 
'•^ ship with them.^ 

'A year later , Congress pasged a statute defining the pattern of 

settlement for the lands south of the Ohio River, ^ and the 

Orciinanee for the government c^f the old 'Northwest was made 

applicable to the territory.. 

. ■ .■ , .t ■'. . ■ , ■ ■. - . - .■ ■ ' - . 

The lands west of the-Boyal Proclamation line, while in 

some cases claimed by the individual colonies, "''^ were, from an 

international point of view, still the lands of the Indians and 

subject to negotiated sale by the Indians. The Act of August 

2pthy .17^9, "An Act providing for the Expenses which may 

attend Negotiations or Treaties- with the Indian Tribes, and the 

appointment of Commissioners for managing the same,'; established 

» ■ • 

a fund of- $20, 000 which was derived fa^om the "duties on imports 
11 ■ 

and tonnage." The -precedent was thus established during 

this interim period that Indian Affairs were directed tci the 

■ V - ■ ■ , 

military department but the funds .used to support Indian 
activities came of trade revenue and thus pf^eserved the 
"international aspect" of Indian Affairs, 
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The Trade and Inft^ercourse Adt of July 22, 1790 outlined 
the regulations utideif which private citizens could tirade 
with the Indians i Individuals found trading without a 'govern- 
ment license had ^ their good,s conf a* catted and individuals were 
barred from purchasing lands from the tribes except in^a public 
treaty held under the authority of the. United States. '"Criminal 
offenses ooraiaitted Iby American citizens ii^ the territories f^f ' 
the respective tripe'^ were considered crimes and were defirred , 
according to th^lJaws of adjoinir|Lg states. Persons committing 

' ' j 0 \ J ■ ' ' ' ' ' J ^ 

such crimes were^: liable -to punishment when apprehended in that 



st$Lte. 



THe A'ct of ,i'eTt)ruary ^3, 1795'''^ established in the Depart- 

/ - / ' ' ■ / ■ ' • ■ ^ 

nieht af the Treasury an officer, "to be denominated, .'Purveyor 

f ■ ■ ■ ■ .. . ; _ 

of Public jSupplies,*" had the duty o°f procuring and pi;o- 
vidifig air Indian goods. With this act the administrative i 
Responsibility for Indian Affairs was distributed among five 
different government departments. The War Department had 'res-' 
po^Spilit/>^or Indj^n Affairs generally. TheT^reaty Coramis- 
s?(iOi/ers operated under the. President and were authorized by 
/o negotiate whatever treaties he felt necessary to ' . 
i^i)r^s^rve/ the peace. The. Governors and military commanders of 
f/frontjier posts were responsible for passports! and licenses for 
ti|4«| and the Purveyor of Public Supplies, an officer of the 
Ti;§^sury Department, purchased goods for Indian trade. The 



Si'iate as a matter of practice mpre than law, became 

Wiisponsible-for maintainin records of the treatie's' and 

Jistndled'^ territorial*^ correspondence involving Indian 'affairs. 



The i^t of Bferch 3\ 1799^4 eiabcrgLt^d on^^the initial 
?rules arid' regulations of the Tra^e^'and Intercourse Act of • 
1790 aiid^ strengthened provisions of punishment and jurisdiction 
of the former act.^ The following year an "Act fQr- the preser- 
vat ion of peace with the Indian tribes," provided for the 
punishment" of any individual gwho sought to incite the^Indians 
to violate S treaty or "distu^ the' peacd^ and tranquilli:by" of 
the United States. To ensure thitt tranquillity Congress later 
^li^ ;the yqar passed an abt authorizing amy p<^st commajiders - to 
jidleed Visiting Indians ^aihd allowing the President to p^fy the- 

expenses of visiting Indian delegations to the'v^^ 

- ' ■ ^ • - ^ ' ■ ./^ ■ ■ ■ 

V All of 'these acts indicated an awstreness on, the part of -fehe 

P : / 

United States of its expanding responsibility t-p provide a 
numbei^sof services not ^anticipated by th4 treaties but nece^-* 
sary to ensure %jia|t the relationship, between the^^United .Statps 
and the Ihdian tribes |^iinctiOned/ smoothly. In the broM content 
of legal responsibility of the United States in the field of 

educati^on we c^inf imderstand'that these early laws Were^ required 

' ' ' - • \' - ' ■ * ■ 

by a spirit of puAderstanding derived from the treaty 'negptia- 

' • ^- f 

tions and therefore a responsibility of /the Unitegl SlBates, in 

an iatemal domestic sense, to" ensure its -fulfillifiefn of the 

treaties. ■■ . , . ' 



^JtYie Act of March. 30, iSoa^^,''' afeain expanded the basic 
trading regulations for Indian Affair^*. The provisions of the 
former Trade and Intercourse Acts were reaffirmed and the pro- 
vision of the A^ct of 1799 which- allowed the President to ^ " 
furnish the Indians with "useful domestic animals, and implement 



\ of husbandry, and Vith goods or money ^ as he* shall judge • 

.■V ■ ■ . * • • . ' . ' " • 

^proper," was expanded from a mere phrase to a whole' section of 

the act': ^ • . , * ' 

\ . Sec. '13. And' be it further enacted . That in order to 
■promote civilization among the friendly Indian tribes, 
vand to. secure the continuance of their friendship^ 
ii;: shall be lawfal for the President of the United^ ' / v 
^•?:ates, to cause them to be fumijshed with useful ' 
' domestic anima^ls , * and implements' of husbandry, and ^ \ 
with goods or liioriey, as he - shal^l judg^ proper, and 
toVappo3,nt such persons, from time to time, as tem- ; 
porary agents,' to reside "^among the Indians, as he shall 
think fit; ^ Pr^oyided , that the whole ajjiount of such\ 
I presents, and allowance t)^ such agents, shall not 

: exceed fifteen thousanci dollars per annum. . / 

This s^ctipn has historically beet^ viewed the first effort 

. > ^ . •; • ' . . \ ■ . 

to "civilize" the Indians and many hisJtorians of Indian Affairs 
, - •'^ . -■' . ■ ' • * 

•date the agpifitaiption of social and educatiofnal services pro- 

vided by t^e jdnited States to Indian tribes from this section 
v of the Inte^-cJpurse Act of lS02. , • / . . 

S Tn general such, interpretatipus are cQifrect but the usual 
implication give'n to- Section l^^is t.hat the United Sitates was 
not legally required to provide this "civilization" fund to the 
tribes. Therefore^ traditional reasoning has gone; the 'United 
States has discretionary powers to provide services which are 
oriented toward the civilization' of the Indians. This inter- 
pretation not strictly correfct. ^ 
. ' Section 13 states that "in order to promote the civilization 
among th6 friendly Indian ti^ibeS, *and to secure ,the continuance 
of their friendship /' the President can provide the Indians with 



the goods and materials indicted. We see^ in this section the 
United States acknowledging that continued f riendsh^^p^vath ' 
^' Indians must be accoinplished in tems which the Indians woul4 



lulderstand. Thus the Congress „feives the Presideint this parti- 
cxxlkr authority to enable him to fulfill- the. "peace and 
friendship" proo^isiona of 'the treaties^ ahd ir the President 
is not obligated by domestic statutoi^ law to provi^^ these 

'services and moneys, he is obligated under treaty law to do so 
since it is his responsibility to maintain peace with the ftribes 
•/While the specific expenditure^ 9f this fund my be discre- 
tionary with regard to^ items purchased and presented!^to the 

' Indians y it is rfot a discretionsLry fund with respect fo the). ^ 

fulfillment of the treaty obligations by' the United States to ., 

(J - •• 

protect the Indians. and to preserve peace.^ Section 13vj,must be. 
read in' the backgrou^Kd of Section 1 of the act" wfeaoh carefully 

deliueates the Indian Teixitory from the lands^f the' United 

■ ■ . I . ^ 

States. And it mast, be; read in the historical context of the 

Uni,ted States wishing to preserve a friendship with the ^Iridian * 

" ' - ,. ■ ■ . 

tribes in order* ta 'prevent Greg^t Britain from extendiiig its 
friendship with them to the detriment of the United States* 

^ The interpretation of the Act of llarch 30/ lS02 theref ore 
plainly depends upon the understanding J^pf previqus acts re- 
viewed above and ig integrally tied, in its interpretive context 
to the law prohibiting individuals from inciting the- tribes 
passed in ^00. 'As a counter-measure to cement the friendship 
of the Indians, therefore , Section. 13 assumes, the status of a 
li&gal responsibility of affirmative action^^by the President in 
his relationship to Indian tribes, ^ 

This interpretation is further supported by the Act of 
'March 3 , ldl3 which' gives the President of the United States 



tjie power "to cause^ full arid ^^ple retaliation", for "any ' 

* . ' ■ < 

violations of "the la^s and usages of war, among civilized 

nations,*" which "shall iDe or have beetf' done and perpetrated ^ 

by those acting under authority of the B3:itish government." 

Section 2 makes specific provisions: ^ ' • , 

\ Sec. 2r 'And be it further -enacted. That in all . 
_1 cases where any "outrage or^ act of cruelty 

barbarity shall be or has been pra,ctised by any 
Indian or Indians, in '^alliance with the British 
government, or in connection with those acting* 
under the ^utKorit^y- of the said government^ or ^ 
citizens ft the United States or those under its 
protection, the President qfHhe tJnited States^ is . 
hereby authorized to cause 'full and ample retalia*- 
; tion to be done ah4 executed on sixch British 
subjects-, soldiers, seamen, or marines, or Indians, 
in alliance, or connexion'' with Great Britain, being 
prisoners of war, as if tha^ same .out rage or act .of 
cruelty or^ barbarity had been done under the . , , 

authority of the British government. 

\D. Post War of l8l2 P'eriod ^ 

' Follbwing the War »/of lSl2 the United States and Great 

Britain, in the Treaty of GHent in 181$,-^^. agreed' that each, 

goverament should restore its Indian oppon-en'bs to the political 

status whi^ they enjoyed during the .^ar and prior to it .^ 

Treaties signed in iSl 5 as part of the United States effort to 

fulfill its Ghent Treaty obligations restored and made whole 

again the "pe^ce and friendship" articles under which the 

civilization fund had been ju-stified. ^ 

' ;^ TWO/ statutes .reflect this new status of the post war 

period. The. Act of March 3 / iSl?^"^ provided fd|-the punish- 



ment of crimes and offenses ^comj^itted within the 



Indian 



boundaries and ' e'xpdnded the authority of the goir^rnpra of /the-^ 
territorial districts which were outlined in SectjLons 14 and 

' ' ■ ■ \ ■ . c 

• V- ■ ■ ■ H ■. ■ . ■ ■■■ ■ ' 
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15 of the kcit of March/30, IBOZ. The Apt of April 16, Jl^ld^^ 
provided tiiat "the Superintendent of Indian trade, the agents 
and assista'ht ag^ts of Indian trading houses, and the several 
agents ©f Ind^^an affairs, shall be nominated by the Pi'^sident 
/iOf-the Un^d States, and appointed by and with the -advice ;and 
■ c6n^eptr^of the Senate. "In the historical context %^ whicB 
this statute occurs the Senate in 'exercising 'its "advise and" 
C9nsent" powers over major .Appointments ^ indicates that the 
United States recognizes that the political stiatus of the 
trit)es has riot been serimisly impaired*. 

^ The Act of March 3, 1^19^^ is- extremely important in de- 
termining the legal responsibility of the United States dn the 
.field of Indian ednac^tion. . The act is •designesi to provide- " 
- -"agai^ist the further decline and final extinction of the I^ian 
tfcitoes, ad-joining the- frontier settlements of the United States, 
and -for introducing 'among them the habits &nd arts of civiliza- 



tion." 



The President of the United States is authorized in every 

case that he deems suitable and "that the means of instruction 

can be* introduced with their own consent": ' . ■ . y. 

to employ capable persons .of good moral character, 
to .instruct them in the mode of agriculture . - 
suited to their situation; and for teaching- their ' - 
children in reading, writing, and arithmetic.;.. 

.. ' ■ 

Inste'ad of remaining at arm' s length in assumiiig responsibilit^y 

for fhe continued existence of Indian tribes,, the United Stated, 

wit^h this statute,, begins to develop its domestic law to pro- ' 

' ' ■> '* ' ■ ' " ^ \ „ ^ " ■ ■ 

vide for eventual incorporation of Indies into its social and 

V . ' ■»- 

political system. The statute does not forsee serving • 



indivi( 



idi vidua! Indi^^ns an an equai basis with other citizens but, 
viewp the servjices it ig Willing tcr-prdvide as undergirding 
already existing tribal social^and political, st^mcty^^ 

The provision for Indian consent? follows the glj^eral , , * 
tre^ity guidelines buti incorporates the thinking of the North- 

• ' ■ ' - A- '/^ ■ ' ' ' ■ 

west Ordinance in demonstrating the- utmost good' faith in 
determining/ Indian wishes, ;W.e can view this statute as a . 
watershed 'ifi the .relat\Lons>^p be-cween Indian tritoe^s the 
United States goveryijnerk^ to the Act of Marcla 3, 1^19, 

s'^atutes and f€&eJf?al regulations are based almost exclusively 

■ > ■ . ,. ' ' ■■' ■ ' ' ' 

.(pn.tjje treaty relatiiionshipv Most of the laws have a tangential 

>.••'.-. . / V \ ■ ■ ' "' *'■ ■ ■ 

relatipnship in identiffying *and clarifying the roXes to fee 

played by the various government departments In f'q.lf illihg, the 

treaty obligations in that cr^atidn of the War Department or 

the Purveyor of .Public Supplies by '^statute is not requirec^ by- 

any Indian tT^eaty, Nevertheless upon 'creation 



of those' offices 



to perfbrnj^ >- 
by dif te^ent * 



and departments they are»giv^tn a responsibili^ty 
Certain functions required of^he United States, 
treaties^, - 1 > 

The Act of March 3> 1^19 is a voluntary ancL universal 'act 
^Which does not identify any specific treaty or treaty responsi- 
bility but which is designed to. assume / -unilaterally oiji the 
part of the United States ^^erta^in responsibilities *and func- 



ti'ons heretofore not defined or clarified 'by law. The subsequent 
hik^ry of federal^legislat'ion and succeeding treaties signed 
with Indian, tribes shows that as *the nature of treat ie'§ changes -' 
and their ""relative importance declines the unilateral assumption 



of the United States for all social and -edacational\se2rviceB 

increases. • * 

L , * ' . 

^ -It. is interesting to "iiote that-Jji this', the most basic of ^ 

■ • •■■ . ' ■ , ■ ■ ' 

all civilization and general lA^elfare statutes affecting Indians, 

no loention is made of "tre'atyM tribes or "fe^derally i^ebognized" 

V * ' ■ , ■ ' ^ ' ' 

.tribes. Rather the prbgram der'ives 'from a 'needPto prevent the " - 

extinction Of the tribes adjoining t|ie frontier, ^he courts 

have held that this statute covej^s all tribes- whether they*h€ld' 

any treaty illations with the United States or "^.hot and froiii' 

this Stat ||,e .comes the author it|- of the,^^||ig gbvemment to " 

provide' si1r^^ices f^^ 3?iegarcil6ss of lolaiion or ■ • 

previous,- l:efea^^^ 

/: III the ; prolonged litiga^t^ion between th^^<giou3C\Wation ,and 
th^ -United States this very p^^it, became a"n issue and thq Court 
oiC Claims left little doubt how^Jje, statutory history w *to,- ' 
be' i*egarded; " 0 '^i'^X " " * / f 

'In statutes enacted and in the tre^t^^ made subse-: 
qiient to the act of August 17$9, arid^i^taD the 
present Mme J these officers and einployee%engage ^ - 
in thef'administration and enforcement of law^,, 
tvi^eaties and regulations, have -been cons ide red-. and 
. . recognized by the United States and the Indians^as 
* officers ar«i employees of the Government j *and, th$ , 

^Agency faci^ties, equipment', &nd supplies have ^ V ;. 
likewise been regarded as obligations of the Govern- 
ment either as expenses necessary and incidental to 

.fulfillment of. the obligations assxamed by the 
Government under treaties and acts of Congress, »or 
as necessary arid incidental govemiuental expenses 
in the discharge by the United StatWs pf the obli- " 
gations assxamed as a party* to the v&rious treaties 
or in its sovereign capacity as t}le guardian or 
trustee for the Indians, to protect them through 
thQ enforcement of all federal laws and regulations.. 




In'ld22, 3 Stat: 679i • Congress , abolished the 
Trading Houses and thef-eafter,/- as ;ha^^ b case 
before, officers in the Mi]*Ltary Service p^. the War ' 
Department, Iq^wn as Jndian agent $' and subatgent^ 
• .^ogether with certain other employees, maintain^d_, 
• /" posts or agencijas at various plac#y;^ongvthe Indian 
• * ■ ; tribes ., This, for the most part / true Whether • 

the tribes were, at the time^. inf ^eat^ relation ' ' 
{. : '-^ ^^ItTi the" United States 'or not .^^/ T- :. • 

' r ' lEmph^lsls 'added) ' ^^^v „ /' ' ' 

: ' - The two i'deologies, treaty rights aftd spe'cial responsi- 

■ ■■■ ■ ^ ' i ' ' *' ' •■• ■ ■ . «■ 1- 

j ^ bilities for Indians, become ifiterfewiMd; begiiming With , thi^^^^ 

st^tut.^ and so it becomes impossible; to distingXiish> the legal 
f responsibility of the United StateiS^as^d on one theory from 
- itg legal responsibility derived from.^^ oth^r theory. Treaty 
^ ' proceedings and negotiations w^ich will ,%e covered below;indi- 
, Gate 'elaborate promises on the part \pf-\he treaty coramissi#eisJ^^i, 
to provide all mafiner of services and goqds to ^he^ respect I's^g^^f^s^^ 

- ■ . ^ : ■ .. * ■ . ; • V -^-z 

tribes ; We can infer from the minutes pf tlie different^ t^i^ties .^^^^^ ' 



and agreemeiv^Sk tMt the United States Commissioners se^ to / 
negotiate treaties knew of the existence of /the Civilization 
pSind andvJihat they had this fund and t1i'e expanding programs of 
the Indian. Service in mind when they made promises to, the dif- 
rent chiefs and headmeil> of the tribes. 'V^ • *^ 

^ ■' The provisions of treaties/^ and agreements whidh make 
special mention of education must therefore be 'seen^h a^dual 
aspect... The United States makes specific promises which caijib^^ 
identified by article of treaties' and agreemei|t^s. ai^ 
the special tribal rights which, accrue t'b" tribes bnj,^, document 
by document basis and reflect specific bargaining by the ^ 

tribes. ■ > ' J - 

Therp is also a general promise contained in both "the 
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.v., ■■ . . * ' ■ . {fi'if I j] ■ ■' ■ ■ V' 

_ ^-peace and friendship a'rticles and X?i''t^^ edticqL-cional -article's 
^ . y to-mdlude the members of the ^di'ff^rent. ttib/s^ ^.n the .geij^ral.. • , 
■. . . ,;;program of the United. States' f of Jndia^^^^^^^ their f ' 

; . ®^ii^ctfonV This /general pro^|m;^ jfeiiepreatec^ as a gj^uity v- 
. ^'to' aiiy 'ijarticular tribe, "hejimM: #ttbgaf re scions ibililii with a ^ 



; ^wq , ba^xc 'rights,: 1^06cSj:tc- provisions ' on ^a^tribal^ljasis, ^ 

. land i) rigirts to parf|!<:!Lpsttife in the general .program Established' ' " 

'ilS'^i-. '..^•%>.^^'^y 'S^i^ited Stat##^ •. 

'■"^''''•^'I'T^vv , /^'l^ • ■ • : - . " 

V ."f^^ small pox epfciemic" aihong the'tribes ••resulted in the ' ^■ 
• v^'. 'y- ■ • ■ # ' ■ . ■■ ■ 

^^atssd^e of^ specia^L a^,,. lihe. ilct of May, ^^>g3 2'^^ .which dir- - • ^ 
■■' ' '■ ' '\ ■ . ■ ,• -')'-/ ■ , /.■' ° ■. 

• ected,. the $QQ.vp%^^'- i^ p^^:tQ employ as many physicians and 

surgeons as hecje^s^^^^^'^^^ the tribes against the " 

, ^ ■ ■ / 'ffrW^ 'if ■ ^ ■ . • ■ . ■ -■■ ■ ■ ■.. . ..." 

■ disease. Again ' yl;^s Wt|j^^ to preserving the 

I' "M- j^y '^' N^* 'b ' - , ' • '. . 

tribes ^^aln^t ,|Q^inct:ian the first formal acknowledg- 

merit by the go-o^e/lrment of a responsibility for the 'health ^of °- V 

Indians. The duty to provide 'medical services cannot be',ponsi«- ' • 

, dex-ed as gratuitous ?f or if Indians understood that they were; ' 

subject to exot.ic- sicknesses when in contact with the White 

man future negotiations would have proven" very j difficult. > % 

• .; .' ■ ■ . ■ ■ ■ ' - ' ' '^V 

- July 9th, 1832 saw the creation, by statute of a. Commis- *' . • 

sioner >f Indian -Affairs. ° His mission was to "have the 

direction and management 'of a±tT3idian affairs, and of all ' ,• • 

matters arising out of Indian relations.;* But this job des- 

cnption di(3l not 'mean a' reduction in the responsibilities of 
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i)ther government departments for ty^sks -assigned them by Congress 
respecting Indians, ^^ction 3 of' the act directed the '.Comrais- 
sjLoner .of Indian Affairs' to pas^ hig vouchers for expenditures 
to the "proper accounting bff/cer of the Treasury Department," 
the State Department continued to keep the records of the 
treaties/ and territorial, governors still had a dual role of 
governing^ their respectivie territories a^d acting as temporary 
' Indi^in agents during th^ interim period. ^ ' 

• Two year's later' -fr^ae Act of' June -30, 1^34^7 was passed " , 
■ redefining the trade ,4nd intercours^e regulations with the 

Indian trib-es and establishing th^ legal^ definition of "Indian 
country" as: , 

' . .'.all that, part 'Of the .United "States west of the ^ 
Mississippi, -and not within 'the states of Missouri 

. and- Louisiana, or the territory of Arkansas, and, 

also that part of the United States easi: of the . ; 

" Mississippi riverj and not within any state to 

which the Indian title, has not been extinguished. .. . 

Passports" were re-established, by section 6 of the bill but for 

foreigners rather than for American citizens. The statute 

' • ■ ' • ■ . ' ■ ■ =^ V. 

acted. as an omnibus law to bring all previous statutes in line 

V with each other and to expend and elaborate on certain .pro- ^ 
visions, such as liquor sales, licenses, • and purchases fi;om 
•'individual Indians, which had previously composed the hpdge- 
podge of federal Indian laws. ' . ■' ^ 

Another act passed the same day provided for the organi- 
^zation.of the department of. Indian itf fairs. 'This statute 
¥' defined the various agencies which the United States Was re- 
.quired b"y-iaw and treaty to maintain and provided for inter- 
,^ preters, blacksmiths, farmers, teachers,- and mechanics where 
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they were required by treaty commitments • Two p^ovision^ oi" 
the statute are' of pairticular interest* Section 9 requires 
the following procedure in 'hiring to be oJ>served: 



And. in all cases of the appointments of interpreters 
or other persons employed for the benefit of the ^ ■ o 

' Indians ^ a preferehce shall be given to persons of . ^ 
Indian descent y if such can be found, who are pro— 

f erly qualified Xor the execution of - the -duties , 
nd where any of the tribes are> in the opinion . 
of the Secret atxy of War., competent to direct the 
employment of their blacksmiths, mechanics, ^ ^ . 
teachers, farmers,, or other pe!bsons. engaged for 
them, the direction of such persons may be given 
to the proper authority of the tribe 
(EmphasiSo added) ' 

Indian preference in employment and the right to seir-gavermrjient 

'in directing, Indian programs was an integral part 6f the revised 

program for Indi^^ns of the new department of Indian Iffiairs* 

In addition to these provisions the President was once - 

again given discretionary authority to furnish "usefxil domestic 

animals and implements of husbandry** to any. "friendly Indi^BS^N^ 

west of the Mississippi river, and north of the boundary of the 

Western territory, and the region upon Lake Superior and the 

head of the Mississippi*'^ • The pattern of prograsH development 

discussed above was thus renewed and made applicable to tribes 

in the interior of the con*^inent which had not ye|; had any 

formal dealings with the United States. ' Kie -oprovisions of this 

statute demonstrate that the incorpo^ration of treaty provisions 

into a general: program of services to Indians by :fche United 

states was the method that^ would be f ollowed \n dealing 'Wi.th - - 

* . ■ ■* ' ■ 

any remaining triTjes* - ^ 

Ih 4047 Congress passed another act ^ for the '%^tter 
orgai^ization of the Department of Indian Af fairs,*'' and the 
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Secretai!^* of War sjiperintendencies was'^authorized to« establish . , 
agencies and sub-agencies either '^bv tr,|bes or; geographical, 
boundaries." Liquor traffic was further suppressed and Indians 
were made competent witnesses in. l^^or cases arising under 
federal laws-. "TPhe Secretary of War^^vfas given a special fxmd 
of $5,000 .to "collect and digest such Statistics and materials 
as may illusjtrate the history, the present condition, and 
ffiture plrospects of the Indian tribes of the United States." 
Whether this ftuid marks the' first ,allo cat ion of federal funds 
for research or not can be argued. What may be of more impor- 
•tance is the assumption of the responsibility by the United 
States to' give serious consideration to the future , of its 
Indian program'. ... , / '\ . 

The Act of March 3, lBk9^^ created "a new -executive de- 
'.partment of the government of the United States, to be calleci 
the Fepartment of the Interior." Section 5 of that act. 
declared: 

That the Secretary pf the* Interiofr shall exercise 
the supervisory and appellate pQwers now exercise^ 
by the Secretary of the War Department, in re- 
lation^ to all the "^cts of the Commissioner of ^ 
Indian Affairs; and shall sign all requisitions ^ \ ^ 
for the advance or payment, of money oi^t. of the^ 
treasury, on estimates or a ccoun"bs, 'subject to 
the same . ad justment or control now exercised on 
similai* estimates or accounts by the S.econd Auditor 
and .Second Comproller of the Treasury. 

' ■ .• r 
While the Bureau Of Indian Affairs was* transferred intact %o 

the new Department of the Interior, army officers continued, 

in many cases, to be appointed as Indian agents, ^the^Treasury 

Department continued to handle ^Eadian moneys derived from 

treaties, and-the State Department continued to assume responsi- 
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•bility for keeping the records 'and documents, of ^ Indian / 
treaties. , ' ^ ■ I ^ 

The following year Congres^ passed an act "^authorising ■ 
the Negotia^tion of Treaties with the Indian Tribes in the 
Territory of Oregon,'*^ which authorized the President tp 
appoint one or more commidsioners to, negotiate treaties with 
'the Oregon tribes and "for dtitaining their assent an4 submis- 
s ion to the existing laws regulating trade and intercourse...". 
The President was further authoriz'ed to appoint a "superinten-^ 
dent of Intiian Affairs for the Territory of Oregon," with the 
advice and consent of the Senate. 

Two years later Qongress passed t^ie Act of March 3f 1^52^ 
which revived and extended the powers to make treat ie^with 
Indian tribes already given th^ President under the Act of 
May 25^, 1022,^ and made it applicable to the State of California. 
Again, the President was given authority tp appoint a "superin- 
terident of Indian Affairs to reside in said state." The two 
.s-catutes, taken together, indicate that it was npt the policy, 
^of the gbvernm^ent to simply extend its administrative services 
arbitrarily as part of a general program. Rather Congress, 
recognizing, a legal obligation inherent in the acc|uisition of 
new territories, specifically provided for the addition of 
lands and tribes under its already -existing legal obligations. 

We have noted previously the intertwining of two legal 
doctrines, one an obligation to provide services .based upon 
specific treaty articles, the other a general provision for. 
services which is based more generally on both goveminent 
policy as 'self -defined and upon the general charge to admit 

■" . - ■ 1)030 . 



Indians to peace and friendship with the United -Stjates.' In 
the^ act of June. 14f 1^62^} we*^ see how -the two policies of 



.civilizing Indians and res^ervihg to^ them certain rights de- . 
rived from treaties worked in the practical area. This statute 
was designed to protect those Indians who had adopted the ways 
of civilization ^and taken an. allotment in antic'ipation of 
following the "habits of Civilized life." ^ , ^ 

Superintendents and agents were directed to "provide that 
such Indian shall be protected in the peaceful arid quiet be cji- 
pat ion and enjoyment of lands so allotted to him" The respon- 
sibility of the United States was thus not simply to admit 
tribes to its friendship bjit to make provisions ;that individual 
tribal members who received benefits from their tribe's treaties 
were al-lowed to enjoy those benefits* The principle which 'we • 
have established. here Is the affirmative responsibility of the 
United States to guarantee to members of an Indian tribe^ the ' 
full beiiref.it s which their treaties give them especially where 
the qiiality of life is concerned;. 

The rapid settlement of the wester|i United States., the 
severe disruptions creaned by the Civil War, and the failure 
of government programs to provide a smooth transition for some 
tribes from jtheir .previous mode' of life, to a competitive 
position with respect to their white ^neighbdrs^ cheated a 
crisis in the government Indian programs at- t^e.efid of the 
Civi:l War. Sohiexb^iJbes had exhausted their treaty annuities 
of former year;^ and yet were not in a condition to. provide for 
themselves. 
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In December 1^65? Congress passed a Redolutidn^^ which 
directed the .President to spend funds from the appropriations 
"heretofore made 'to enable the. President of the United States 
to carry into effect' the act of third pf March; eighteen hun- 
dred and nineteen, and any other- acts Jiow in force for the 
suppresion of the slave-trade,"' for; "the immediate subsistence 
and clothing of destitute Indians ajjd Indian tribe's within the 
* southern superi^i^^ndency." This diversion of- non-Indian funds 
on the basis of the old "Civilization^Act" of 1^19 marked a 
new departure of the United States in its Indian policy." The 
precedent was established that Congress could allocate\funds 
Other than those set aside for Indians to Indian purposes -in 
order that its basic program -be fulfilled.' 1 

By lS6,7 Congress recognized that it was engaged in a 
serious, war with the Indian tribes of the Great^ Plains' and 
Rocky Mountains.. A special commission was established by the 
Act of July 20, .lS67-^^ and" the 'President was authorized to 
send the commissioners west to negotiate treaties of "peace 
with the tribes. The Secretary of War was directed to furnish 
the Commission with transportation, ^bsistence, and protection 
a^d the Secretary of the Interior was directed tq pj-ovide . sub- 
sistence to friendly Indians who were not iiostile^ and who were 
.seeking the protection of the United States. 

. ■ » 

Ttie Indian "Peace Commission or , as it is sometimes called, 
'■ ■ ■ • ■ ' ■ , >- . ■ ' ' \ 

the Sanborn Commission, negotiated treaties with the Kiowa arid 

_,Comanche ^ Kiowa, Comanche and Apache^ the Cheyenne and 

ArapahQ^^,^ the Utes^^, the Si^ux and Arapalv3^°, the C^^^^, . 

: • " ' • _ - - 2o :-- • ' ' 
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the Nart^ern Cheyenne and Northern Arapaho^?, the Navajo^-^j 
and the Eastern Band of Shoshoni and Bannock^^, during the 
periQid of its existence. All of these treaties, which in the 
case of the northern* plains are the famous "Fort Laramie" 
treaties, had strong. prdvisions for educational services v 
The considera-cian ^of these edjicational services^was 
twofold. Not only did the United States seek -certain land 
cessions, but. it * also sought a well-defined "peace in the west 
which Was impossible without the consent and cooperation of • 
these tribes. If the "peace and friendship" priovisions of any 
treaties apply to federal services Tor Indians, these treaties 
are certainly foremost in considering thjLs doctrine.^' 

Indian Affairs following the Civil War had grown to an 
enormous size"' and it was no longer possible to coordinate the 

■ ■ • '* ■ , 

various functions of Indian progi^ams. by different departments. 
Government departments were of: very small size during those 
years and as the- demands of • ^diMnlaJ^ ration became°^heavier 
Congress decided to t^ransfer tShe functions, of the Secretary of 
the Treasury with respect to Indian matters to the Secretary 
of the Interior. The Act^ of July 2?, 1$6S^^ transferred the 
duties and powers of the Secretary of the Treasury as defined 
by the Act 'of . June. 30, lS49 to the Secifetary of the Interior. 
. E. Post Treaty-Making Period 

, ' ' ^ ' i' » * ■ ■ . 

In IS7I, after several years of bickering between the 

* ^ ^ 

Senate and the House of Representatives,' k section was attached 
to the Indiap appropriation b^ill - forbidding further making 
of .treaties with Indian tribes on the bas^-s that they were, 
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independent nations capable oi^^fegotiating treaties. But the 

act provi^ied: * , - . 

That nothing herein contained shall be Construed 
to invalidate or impair the obligation of any 
treaty heretofore lawfully made and ratified . 
. with any such Indian nation or tribe. \ '-^ 

In eTfect|^ therefore, the provision simply froze the treaty 

rights then in existence and presented the legal question, not 

yet satisfactorily resolved, „of whether the rights remained % 

somewhat abpve ordinary stayutory^rights' because of thexr 

treaty origin or whether tl^y did not thereby achieve some 

ex§.lted status as vested pi-ope^ty- rights. 



, i^ollowing the prohipit^ion of further treaty-making the 
Congress did make^ "agreements" which were interpreted by the 
federal courts as treaties and which the spec: xl agents appoint 
ed to. negotiate with Indians informed the tribes were treaties • 

VBut the trend of legislation began^^to refleQt;an ideblogy 
based upon the-conception of the individ"tol tribal member 

r rather than on rights of tribal groifps themselves. Even 
ttiough agreements were made ^f or a period of fofiiy years, from 
1S72 to ,19llf more emrphasis was placed on rights of • individual 
tribal members. . ' , 

The first important statute to, indicate this new. ideology 

was the^Act of May 21^, 1^72^'^ which defined the rights of 

■ - ■ ^ • rr^^^'' ------ " * ' . " " \ ^ " ^ 

' individiial 'Indians respecting tfee signing *and enforcepient <if 

contracts with non-Indians. Contracts had to be apprdvj^d ^n 

.writing by th^ Secretary of the Interior and' the Comfaissioner ^ 

of Indian 'Affairs and federal district attorneys were delegated 

the; responsibility, to sue on contracts which did not. fallow the 



pr6cedure that. was outlined in the act. * 

In the Secretary of the Interior received additional 

U functions relating to Indians which Had been previously handled 
by the State Department. The Act of March 1, 1S73 gave him 
the authprity to perform all the duties in relation to the 
Territories "that are now by law or by*cus;t^m exercised and' * 
perforaed by ti^ Secretary of St^e. TheJ chief effect of this 
law with respect' to the Indian tribes was that the treaties 



and agreements would thereafter be a responsiblity of the 
Interior Department rather than the State Department. . ^ 

That same year, 1^73 > a dispute arose with respect to the 
fulfillment of treaty obligations in the field of education 
which were to have been carried but by the American Baptist 
Home Mission Society for the Ottawa Indians of Blanchard's 
Fork arid^^che de Boeuf. A special investigating commission 
of five' men was appointed and they were given instructions to 
reach an Equitable settlement between the Indians and the^ 
missionary group regarding the division of lands and mpneys 
which had: been. set as^de for educational purposes, Establish- 
ment of this commission by statute^^ indicated that the 
educational pjrovisions of Indian treaties were regarded by 
Congress as capable of being enforced legally and' gave a good ^ 
indication of the property aspects of Ihdiafi treaty articles 
in a legal sense. 

Part of the controversy over the Ott^awa treaty., provisions 
and Ottawa University in Kansas was that there , was very poor 
accounting of stocks and bonds owned by the tribe and purchased 
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^ with tribal moneys. To forestair any future problems with 

< .... ■ . . 

f these negotiable instruments ^Congress passed a statute, the 
Act of June 10, 1^76"^^ which transferred back to the Secretary 
of the Treasury certain aspects of Indian affairs Under Ithe 
provisions of the statute the Secretai^y of the interior was • 
isgued^ certificates of deposit as a ."trustee for various 

* Indian, tribes." But the Indian funds were henceforth the . ^ 
responsibility of the Treasurer of the United States, not 'the. 
Secretary of the Interior. * ' . • 

This statute marks another watershed in the legislative 
history of Indian relationships with the federal government. 
Control over Indian matters had steadily accrued to the - 
Department of the Interior since 1^49 and, a^ we have seen, 
the Secretary of the Interior had assumed responsiblity f or 
various functipns which had previous been performed by other 
V dep"artmen"J:s of government. With this statute the Congress re^ 
opened the .responsibilities, of other gbvemment agencies and - - 
re-affinped the principle that the* treaties and even the trust . 
responsibility for Indian matters were subjects of the whole 
government and not simply "af fairs of the Interior Department. 

Later legislation often committed specific tasks to the \ 
Interior Department but just as often Congress directed tasks 
to agencies, bureaus and departments unrelated to the Interior 
Department. As tasks were allocated according to function, 
the legal obligation which arose out of * the earljr* treaties and 
civilization acts attached to the new functions of other depart- 
„ments and 'the federal trust responsibility carried over to ;the 

* . 

- ■ ■ ; , , 
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programs of the other departments. ' ^ ^ • 

The act Of July 31, lSS2^'^ is a case in point. Although 

Indian Affairs were under the Secretary of the Interior, this 

statute authorized the Secretary of War to set aside any 

vacant posts of barracks which were not required by the Army 

for use, in the establishment of normal and industrial tra^Lning 

schools for Indian youth ,ffom the "nomadic tribes having educa-V 

J^ional treaty claims upon the United Stat^ss." Army officers 

were to be detailed to serv^e part of (their duty in '%'onnection 

with^ the educational services although under -the direct jj-on of 

the Secretary of the Interior. ^ 

The statute was cjrf^ious^dn that tl^e\ schools were set 

aside fof* nomadic tribes having educationk^^ provisions in their 

treaties and yet the 'schools weW to be operated owith funds 

"appropriated or to be appropriated for general purposes of . 

education among Indians." O^peration of the schools did not, 

. .-^ ' . ■ ' • 

therefore, depend upotf the specific money -p^^ listed in the 

treaties of the tribes whose children werefeligible under the 

statute. Rather the funds for the schools came from the general 

program funds of the S&reau of --Indian Affairs. 

This statute demonstrates rather explicitly the theory 

advocated above of the intertwining of treaty rights and^ gene^ral 

educational "civilization" policy which began in lS02 and was 
• . • . ' ♦ - • 

expanded in 1S19. With the administrative merger of .treaty 

rights and general obligations of the federal' government in the 

educational programs that revolved about this boarding school 

provision, it became impossible to distinguish which sernrices 
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were gratuitous .^on, the part jof t^he federal government and 
which' weije direect result^ of an' effort to fulfill the require*^ * 

;inents of the treaties. In reality all programs became part ^ 

■ • ' " • a- ^ ■ ' ' ' " 

of a larger effort to fulfill legal obligations. 

Th6 only major land ar^ea claimed by the United States ari'd-?^* 
not under, a. Specif i/€ Statutory organization was Alaska which : 
had been purchased by the United States from Russia in . 
At the time of the pur*chase the United States promised it l??otild 
protect the rights lof the Alaska Natives and in Congress 
finally passed a statute defining the nature civil government 
in Alaska, , ^ ^ ^ ^ ' 

Three provisions of the. Act affected Indians and Eskimos. 
Section S preserved the lands of t'he Natives until the Congress 
could make provisions for them.' Section 12 required that the. 
Secretary of the Interior ;^ei t-v^ officers whd, with the. 
governor of the territory^f p^^^ to''"exa»ine 
into and report upon the c^pndition of the Indians residing in 
said Territory,- wtjat land's ^v^f: any , should be reserved for 
their use, whajb provision Shall be made for their eiducaticJn* . ." * 
Finally Sefetiojp 13 /provided that the Secretary of the Interior 
should make pro|risions for the education of all children of 
school age "wi-triout reference td race." Outside of the exten- 
sion' of the federal Indian liquor statute the Alaska Civil 
Governement Act little reference to the large body of , ' 

then established Indian law which had developed in the continent 
al United States. The rights of the Alaska llatives were / 
preserved^ntil such time as Congress was able to deteiiiSLne how 
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to best define them. 

This statute was greatly expanded by the Act of Jan\aary 
27, 1905^-^ which' provided far the construction and maintenance 
of roads and the establishment of schools in Alaiska. .Under 
"this nev_|tatute the governor o J Alaska became the ex officio' 
superintendent of public instruction in the territory and all 
the income from liquor license's, occupation and- trade licenses 
" in the territory was placed in a separate fund knpwn as the 
* 'Alaska Fund . The governor i^as, authorized to draw at least one 

• ■ • • ' / .V) " ^ 

quarter of thef money f 6r the establishment and maintenance of ^ 

schools under his direction. Provisions were made^^^r^the 

election and 6pe rat ion of school boards in the, incorperated 

towns of the territory. .y 

* .'••'.'■.,.*' ■ * , 

Perhaps the most fundam^ntlll changp whic)i this new statute 

brought was the .segregation qf Indian and Eskimo children. The 

old provision of education without regard to .race was repi^led 

by Section 7' pf the ntew act : 

That the schools specified and provided for in this - 
Act shall be devoted to €he education of white 
children and cihildren o^ mixed blood who lead a 
civilized life.. The education of the Eskimos and 
' ' Indians in the dii^trict of Alaska shall remain under 
the dirpct/on%nd*cantroP of the Secretary of the 
Interior »y^nd schools for and amohg the Eskimos 
and Znd^ns of Alaska shall be provided for by an- , ' 
annual appropriation, and the Eskimo and Indian 
children of Alaska shall have the same right to be ,5* 
• admitted to any Indian boarding school as the / 
Indian children in the States or Territories of . • 
the United States. 

Thereafter Indian and Eskimo children were educated in a school 

- system operated by the Department of the Interior and various 

missionary groups that were authorized to provide educational 



seinrice^ fpr them, • ^ / ; ; . i V ,\ ' - ' 

As -an expansionyb^ the^law to >Use ab^^'&^ militar^^- • ' 
posts and barra.ctol^or the education of Indian ^chilckren from 
the nomadic tribe sV Congress passed & Res.QlutidiT, iri - 
which- authorized the Se cretAry.- of the Int^^^!:^ €0 ejxpend . ; *. , ; 
moneys appropriated for instinictihg arid civilizing Indian pv;:;. 
Children dwelling west of th^ Mississippi River^ for erectin^/l 
furnishing, ^and repairing; sehoolhouseg alrejady undei^ con^truct- 
ion or under coi$g^aj^\ ^For the most part thesfe scho6l? were 
/built OR. .res ervati or near- large obncerit rat ions of Indian§, 

*y By the end of the century .there was i^^ competition 
for school lands ^ind lands within Indian reservations became 
subject to state ^croachment when they' were classi^fied a^ 
"school lands." The Act of March 2, 1901^^ allowed a state to 
test its rights to school lands without joining thf tribe , as a 
party if the Secretary of the Ir^terior was made a party. Hpw- 
'ever 'the duty of representing the tribe affected fell. to t;he 
Attorney General under the statute again, vindicating a division 
of the tinast responsibility for Indians . v 
F» Citizenship Period . V ^^-^ 

In the first* two decades .of this -qentury citizenship 'for 
In|Ja;ns became a dominant theme in the minds of federal official 
Part, of this concern derived from the provisions of the General 
Allotment Act of ISS?^'^ which* established a t^jniist period for 
allotments and "provided United States citizenship at ^the end of 
this period. Since many of the agreements negotiated under ^he 
general provisions of this act were, approaching the end -of ttie 
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trust' period, it appeared that |iatny Indians would be \ ■ ^ 
terminated from their tribal ' relations within the f 6rese,eable 
■future^. v_ ■■ ^ . i - ' , ^ ' ■ ^ 

The Burke Act*^^ gave the Isecretary of the Interior power 
•p) shorten the period of trust f oi^ allottees he regarded as 
cpmpetent;. During the first three years of operation under 
Jfche Burke: Act over of the Indian* allottees disposed of 
fheir lands and its proceeds. With the assumption of citi- 
. zenship the right to ^^ederal Sei^iees was thought to be ^l^st 
to the individual Indiaxis and federa^ officials saw the act as 
a. means o!f phasing out the responsibiiities pf the federal 
governmelat for IMians.;*; f 

The Fir^ World War broxjLght about a further drive for 

citizenship by Indians and the Act of November 6, 1919 gave 

citizenship tp every American Indian who served in the military 

djiring the war and had received an hc^o liable discharge. It is 

. ■ ■ • - ■ ■ . . ' 

interesting to note that the statute exempted individual rights 

to Vthe property i^.g;hts,;«individuai or tribal, of any such 

Indian or his irite rest in tribal -or other Indian property." 

* ' 61 ' 

When the Indian Citizenship. Act was passed in 1924 the same 

^ovision was inserted thus ^reseirving for Iridians the rights 

derived 'from treaties ajid general federal programs to education 

al and other benefits. With citizenship, therefore ^ the tribSil 

members had a dual system of" rights. They preserved their 

tribal rights which were derived from tAatieg and they were 

' given' tlie rights of ordinary: citizens to services which non- 

. Indian citizens received. - 



'The* rapid push to create landless Indian citizens v/hich 

had been the goal of the Burke Act resulted iri a multitude of 

Indians tf/ho were livdng in pbve^rtj without any definite federal 

responsibility for them. To remedy this situation Congress 

passed the Snyder Act in 1921 which, once again reaffirmed the 

general responsibility of- the United states for Ame^*ica'n ^ . * 

Indiajis. The preamble of this statute., bears reading:- 

Be it enacted by the Senate and House of Represen- 
tatives of the United States of America in Congress 
assembled, that the Bureau of Indi^ Affairs, under 
the supervision of the Secretary of the Interior, o. 
shall direct, supervise, and" expend such moneys as 
Congress may from time 'to time appropriate, for the 
' Ijenefit, care, and assistance of the Indians throug- 
qut theUriitad States for the following purposes.... 

The statute then listed nine broad classifications of. programs 
.which the Bureau of Indian Affairs was to administer. 

. The SnydQr -Act has recently come into favor again as both" 
Indians and federal officials attempt to relate present pro- 
grams to the historical developments in the field of* Indian 
Affairs. Its importance ^annot be underestimated. First, the 
act did not make distiiictions betx-^een Indians then living on 
reservations or holding trust allotments and those who lived 
off reservation or who had sold their trust allotments. It 
thus brought together in one general statute all the authority 
and responsibility of fonner^ laws regarding Indians and federal 
services. As such it can be said to have incorporated all 

former treaty provisions anS general programs from whatever 

■ . - . ^ - ' ■ , s 

source into a national policy to assist Indians. 

♦ • p» 

Second, the act provided almost unlimited discretion in 

' ■) 

thfe manner in which the Bureau* of Indian A-f fairs could move to 
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fulfill- its basic task of providing benefits, care and 
assistance to Indians. From this general charge to take care 
of Indians, Congress reserved the right to direct any other 
agency to perfonn specific tasks in the field of Indian Affairs. 
G. Reform Period . ^ ' 

The Great American Depression provided the basi/S for a 
radical change^ in the relatidDnship of Indians to the Unite^d 
States. While there had ^been a preservation of tribal self- 
government in most tribes the multitude of"Y^les and regula- 
tiong which, tjad arisen in the decades since the treaties made 
it extremely difficult for tribes to govern themselves.- The 
previous trend of federalo policy had been to seek ways of 
avoiding legal obligations to Indians^by elimirmting indivi- 
dual Indians from tribal membership and therefore from 
eligibility for. federal^ services. ^ 



Two major statutes symbolized the reforms of the New 
Deal, the Wheeler-Howard Act^-^ '"^and the Johnson-0 'Malley Act^^. 
The Wheeler-Howard Act proviSed a basis for formalizing tribal 
self-government tifider the supervision of the Secretary of the 
Interior and clarifying the powerh^ of reservation governments. 
° The Johnson-O'Malley Act authorised the Secretary of the. . 
Interior to contract with states and territories to provide 
"education, medicar attention, agricultural assistance, and 
social welfare, including relief of distress,, of Indians in 



such State\or Territory." . . ^ 

The Wheeler-Howard Act was not as revolutionary as was 
originally supposed. Most tribes had had some type of govern- 
' raent since the early reservation days but^ these governments 

* ■ ■ . ■ 
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were not always given the respect .they should have received. 
Under the act the Secretary of the Interior received specific 
powers of supervision over tribal governments in return for 
which the government provided loan funds for economic develop- 
ment, prohibited' allotment of tribes accepting the provisions 
of the act, and made provisions to extend the period of trust 
over the landg until Congress should remove the restrictions. 
But the final version of the act was quite different from John 
Collier's (Rooseyelt's Indian Commissioner) original proposal 
and thus it provided as much material for controversy as had 
the myriad of smaller acts which it purported to supercede. 

^ .The JqhnS^on-O'Maliey Act contained within itself the' . 
political ideology that was to dominate the next generation as 
it tried' to find suitable agencies to administer services to 
Indians. Two years after its passage an amendment^ ^ expanded 
the types of organizations which could receive contracts from 
the Secretary of the Interior to"pro^?ide services^to Indians. 
They included ■ . any State or Territory, or political sub- 
division thereof, or with any State university, college, or 
school, or with any appropriate State or private corporation, 
agency, or institution." • 
Johnson-O'Malley indicated that the trend in congression- 
al thinking was now moving in the direction of allocating 
service functions to a variety of agencies. It would be 
another generation before tribal goveraments became the prime 
cont'racting agencies for administration of federal services 
but in this amendment of the Johnson-O'Malley Act we can see 



very clearly the direction of federaJr program development. 

^ The major omission of the Johnson-O'Malley A(^t -jflras its 
failure to provide authority to the Secretary of the Interior 



to expend funds for sol;xool |50nstructionc,^^^ He was. aijithorized 
to use existing facilities but not * tOvr. contra ct^-^for" construction 
of new facilities.^, In the years- fQllQwing* the passage of the " 
amendment there were several bills passW which allowed school 
construction on the basis that school districts would there- 
after admit Indian children on an equal basis. 

' The Modem Period . ^ 

During the Second World War the federal- government built 
a large number of military posts' and otjierwise radically ^ 
altered the American landscape by shifting war industries and 

federal activities to certain parts of the country. In 1941 

66' * 
Congress passed^ the^Lanham Act which was designed to pr6vide 

federal assistance to those areas which had a tremendous influx 



of people because of their employment in war-related activities. 
The Slst Congress, struggling with continued federal' 
^ impact on local communities because of the Cold War need to 
maintai^m a strong military defense, passed two major pieces' 
of legislation designed tq^ assist school districts that weve 
affected by: fd^§?^ activities. P*L^ Sl-Sl 5 provided funds for 
school copLStruction in areas^ affected by federal activities. . 
and ?.L. provided federal assistance* in the maintenance 

and operation of schools that were suffering from the impact 
of federal operations. In the initial statutes the federal 
activities of the Burea^ of Indian Af^air§ and other ongoing 

• ' , - 33' - • ■ 
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agencies, were not considered in the same category as the 
defense activitifes. t • . • — ' ' 

P.L.^ Sl-'874 was amend'ed i?l 1953^'^ to provide that, funds 
could be used, .for Indian education but the amepdment did not ^ 
make -adequate provisions, for Indian educsation because under 
its provisions if a State aeisepted funds from '^4 they were;-/., 
then cbarred from accepting fiinds from the Johnson-O'Matiey \A.ct. 
Governors of different states had ta make a determination, in 
advance of ^ student census, or other considerations*, whether 
all schools would"^ seek' assistance through S74,or Johnson- 
O'Mailey sources, , ' / 

1953 saw a rddickl change in congressional thihking ^bout' 
the fedS*^al obligations to. Indians which seemed in many ways 
to contradict the expansion of services wh^ch was^akin^ place 
in the field of education. The- S3rd Congress initiated the 
policy of. ^termination of federal respqnsibilities for Indians. 
A part of the contemplated withdrawal of federal responsibili- 
ties was seen in P.^. 83-280^ , a bill which gave civil and 
criminal jurisdictio^i over Indian resejrvations to some states 
arid- allowed Other States,' by ame,nding* their constitutions,' to 
assume jurisdiction over the tribe's and reservations in^their 
States. Indians j^eceived a,,partial amendment of P.L. 280 in 
1968 under the Civil Rights Act of that year and are currently 

•■ .' ■ . ■ ■ 

seeking total repeal of the statute. 

The following year, 1954, Congress transferred the respon- 
sibility to provide health services to Indians from the Bureau 
of Indian Affairs to the U.S. Public' Health Service. The i 

' , _ 34 - ■ . ° ^ 



Public Health Service ha?i provide to tHe Bureau 

of Indiaii Affairs since 192670 when expanded medical services 

began to be made available to Indians and so the transition 

was not a radical step in reorganization. 

In 1^5^ the problems raised^iDy the exclusionary, clauses 
*=» •».■'' 

- • . ■ <> ■ ^ 
^y^of 874 were Changed by a major amendment of ^74 and Sl5. - 

fTl. 85-620jwas pag^d and had two major titles. Title One 

revised an^ updated Sl5 to^ provide^new formulas for figuring 

federal contributions and Title Two revised\^74 and exempted 

Johns on--0' Mall ey pa3niients from the definition of *^other federal 

m^oneys" which disqualified school districts applying for funds. 

^ under the program^ ^ / 

Perhaps the major and most, innovative aspect of the 1958 

- • ■ » 

amendments to' Sl5 and ^74 was the delegation by Congress to 
the Commissioner of Education in H.E.W*. of a major responsibi- 
lity in the field Df Indian education. Indian funds and T^ro- 
, gram^ had generally been kept separate since the passage of the 
Indian -Reorganizatit^n Act^be cause Congress had anticipated 
that most of the problems would be solved by that law. However 
'it spon became apparent that the programs operated under the ^ ^ 
Indian Reorganization Act were inadequately funded and did not 

\ ' \ A ^ ' ^ ' 

0, take into account the long decades of neglect when little 
.capital construction had been o made on reservations. « ^ 

.Thg tirend developed in the late U950's and early 1960's 
to amend pieces of general legislation to provide for the 
inclusion of Indian tribes^ as sponsoring agencies or to* pro- 
vide "special funds and eligibili-^ies for Indians. The general 
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doat'ririe of intei?pretation of federal ''statutes, which we will* 
cover be loTv, maintained that Indians were not affected by . \ 
general legislation ugiless^they were specifically mentioned, ^ 

o 

The inclusion of Indians in general legiSla1:ion begiianing with 
the amendments of' Si 5 and ^74 paved the way for additional 
programs to f 13^1 specific needs for Indians. v . 

Indians were 'included in .the Area Redevelopment Act'''.'^, 
approved Mayl, 1961, and later inv the revised version of k.R.k. 
the Economic Development Administration/ Indians were included 
in a special category in the Economic Opi>ortunity Act of 1964 > 
were also included 'in the Sousing Act of 1964'^-^ and were ex- ^ 
empted' f rom the Civil. Rights Act of 1964'''^. The expansion of 

services to Indians during the 1960'§ spread from the Interior^ 

' ' ' \ * * 

Department outv^rd to include moft of the maijor' government 

departments. ' ^ - v # ^ ' 

, • • . «»'••-■ ^ 

The major innovation of the: I960' s was the Elementary and' 

Secondary Education Act of 1965 with its subsequent amendments 

in 1966, and succeeding years ^ the latestr amendments being iri 

1970. The theory of the Elementary and Secondary Education 

Act stemmed directly ^rom the Act <|f Septenlber 30, 195C^'''^ i^t 

* 

that the policy of the federal government re,ct)gnized "the 
special educational needs of children of low-income families 
and the impact- that concentrations of low-income families have 
on the ability of \ldcal educational agencies to support adequate 



educational programs," rather than simply federal activity, 
. ' It would have :been jsasy to designate eligibility require- 
ments simply by income without making a special section 

y . -.36 - •• . ^ 
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- ' applicable to Indian children. However the inclusion of - 
, /^^ I^^ children ^ the provisions of the act meant a .sharing 
■i^p-S odT responsibilities between the Secretary of Health, EducSttion 
i . - and Welfare and the Secretary of the Interior indicated that 
• ' • Congress ^had chosen to divide the federal legal obligation 
, between , two major government departments. 

The fact that appro^iations to the Buredu of Indian- 
Affair sN^oryedu cat ion were not simply increased but that the 
Secretary of Health, Education and Welfare was designated as 
the first responsible gpvemment official, acting, in effect,'^ 
as the supervisor of the Secretary of the Interior, meant that 
the^ original division of legal responsibility for fulfilling 
\obligations to Indian tribes among various federal departments 
"""^^ was being revived in order to precisely locate the location of 
various trust, functions. . - 

1. Conclusioh ' ' 

We 'Will turn in- succeeding sections of this paper to the 
articles of- treaties dealing with educational services and the 
manner in whiuh Congr^s has traditionally allocated the legal 
obligations of both treaties and statutes to the different 
departments of the government. Finally we will review the 
legal responsibility of the United -.States as it -is sp^n in the 
me*ssages of the Presidents,, in case law, and in the generally 
accepted doctrines of i-nterpr e ting treaty and statutory law. ^ 
All of the succeeding sections must be viewed, however, in the 
general context ^f th^ legal history whiiih we hdve reviewed in 
[ this section of' the paper. In^^at way the present ^tuation 
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of Indians and their rights, to federal services .will be under- . 
stood as part of an ongoing historical process rather, thari as X 
a temporary diversion of services .from the Interior Department i' 



to other government departments and agencies. 
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II. TREATY RgSPONSIBILITIES FOR EDUCATION; OF INDIANS 




v. 

• There are ' ritomerous educational articles in ratified 
Indian treaties, education figures quite prominenjtly an 
ratified agreements, and the unratified treaties and agree- 
' ments frequently contain educational provisions. For the 
.most part the Court of Claims and the Indian, Claims Commis- 
sion have not r^egarded educational articles of treaties as 
rights capable of being measured in monetary damages. 
Since the educational rights are a definite part of the treaty 
negotiations and, as ^n' integral part of treaties, must have"" 
some effect in law, their Iqgal status must be tliat of ^^^a: con- / 
tinuing; right. \ ^ 

Educational treaty case law does not indicate much* 
developmient until the present, *era when suits begin to reflect 
efVorts to get the courts to interpret the pro cedtires under ^ 
which educational services must.be given. In a real sensd, 
then, we ard at the beginning of an era in which educational 



services -will possibly become the j^bject of an expanding area 
^of litigation./ 

TUc^e tend^jicy of courts today is t9 allow consi'cierably 

more ev^^dence into the record regarding the understanding by ^ 
• tHe Indians of what the treaty meant.' The major fishing rights 

case of rexijent years, United States v. Washington , v has massive 



documentation concerning the culture and life style of^the 
Indians of the area, how they would have \;inderstood the pro- 
mises .oC the SJnited Sta^fes treaty commissioners, and what 
their expec'tations were regarding ser^ and rights under 
the treaty. ' Tha^^i^^cent trials revolving" about , the occupation 
of Wounded Knee have also seen the introduction of massive 
amounts of evidence to indicate jvhat the Indians understood 
the treaty meant... 

With case law ""developing in'^la regtilar and consistent 
manner regarding th^ understanding of Indians concerninjg the 
treaty provisions we must take a futuristic look at the various 
educational provisions of treaties. One thing, seems relatively 
certain: althovgh the treaty articles may have definite time 
limits in which the -services ^are to be performed, one cannot 

date the time"* for performing '^the services from the date of 

■■ . ^ '■ . '. ■ - .*. 

ratification of the 'treaty. 

• . . % ^ . " . 

In many ihstan^ces the government did not begin to perform . 

1 " " « ■ • ^ . • 

it^ function as edutator until long after tfee treaty was rati- 

^ ^ 3 ' ■ r • 

fie'd-^ and thus^ the definite term of years stated in the 
^^cational articles cannot be said to have lapsed without 
fjirther investigation into the nature and extent of the 



services rendered. In other ihstanceB there was no mention to 

; ^ * • • I y 

the Indians at the time of signiaag th4 -^eaty that ..they would 

have a limited number of years. to receive ^He services, parti- 
cularly in the field of "■'.education. , They assumed, as often T 
did the United States Commissioners, that the definite -JxISg"^: . 
period mentioned was simply a- way of indicating that the 
services would continue until the tribe was adequately educated. 

We . must therefore 'examine, insofar as it is possible, the 
recordel Statements of both Indians and federal officials cor?,- 
cemiQg the meaning of the educational provisions to determine, 
if glj|ible , the tinderstandings which w^^' sjiared at that time 
concerning e4ucation. The first problem that .arises is simply 
that of the number and extent of the records which have sujrvi= 
ved. Not all treaty negotiations were recorded'.^ , In many 
instances the commissioners wrote letters back to the Commis-^ 
sioner of Indian Affairs, their immediate military commander, 
the governor of the territory, or sometimes even the President, 
relating the substance of . the discussions |ind mentioning, some- 
times in the most casual mahner possible, the promises made to 
the Indians. . , , 

Since we do not have accurate r^ords for many of the 
treaties,' we will examine the treaties for which some material 
relating to oral promise^ ^remains. We can only assume , but 
with good reason, that the other promises j/ere similar -in nature 
.and content even though, they we^e not recorde^v It is in the 
nature of the field of hi's%orical research into the legal 
status of Indian tribes that materials are available in ar- 
chives other thkn the federal government. Ma^iy of these . 



materials, however, are uncataloged,, do not have precise ' 
• titles when they are listed, or ^re derived from such sources ^ 
as missionaries diaries, early newspaper accounts, and auto- 
biographies "which, although accurate, and contemporary, are not 
directly related to the interpretation of Indian treaties and 
therefore remain unknown. 



Unless a definite legal problem arises In which certain 
historical .action^ must be understood there is no way tp begin 
to look for materials that would relate to the treaties. Once 
a problem arises and a Vesearcher knows precisely what he is 
looking for, the gathering of materials to interpret t-reatjies 
becomes relatively easy* Therefore it is not outside the 
realm*- of possibility that much additional material covering 
treaties which presently d'o not have adequate documentation 
will be uncovered in the future. '. ' _ 

In order to make the format^ of our discussion easy to 
follow, we -will develop samples of the treaty articles and 
recorded statements by treaty^^^^^'^^i^ first the complete 

text of the article concerning education and then placing the 
recorded statements of explanation below it to illuminate the 
understanding of both the Indians and ttie treaty commissioners 
concerning its meanir^g^ 



Ratified Treaty with the Cherokees, FeTJkiary 27, 1^19^ 
C7 Stat, 195) . ' 

ARTICLE 4 • - 

The United States stipulate that the reservations, 
and the tract reserved for a oschool fund, i^ the 
first article of thi^s treaty, shall be surveyed and 
sold in the same manner, and on the same terms, - 
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with tide public lands of the United States, and the 
proceeds vested, ^under the direction of the Presi- 
dent^ of the United States, of' such stock as he may ' 
' deem most, advantageous to the Cherokee nation. The 
interest qr .dividend on said stock, shall be applied, 
under his^ direction, in^the manner which he shall 
judge best calculated to diffuse the benefits of 
, / education among the Cherokee nation pn this side of : 
' the Mississippi. ^ . ^ 

* . The Cherokee chief Path Killer, wrote a letter to \.S. 

Commissioner Joseph MpMiian relating the promises of Mr. Densmore, 

a previous commissioner sent by the Presiden-t -in an earlie^ 

t^reaty negotiation: < 

A . ./ He also promised t/D liave schools established to^ 
educate our children and now we. (have) schools in 
our country, I am very much pleased with the pro- . _ 
gress of the civilization of* my nation. (Letter, 
July .12, l&l&P ^ ' ' 

" ' ■/ . . . ^ 

MeMinn, the U.S. Commissioner, wrote a letter to the 

Cherdkees to be read in open council in November iSlS, three 

months prior to the signing of the treaty, in which he related ^ 

^ the- following: 

• ...and if we believe the Holy* Boole to be true," 
every Heathen shall know the great Spirit, and 
shall bow his knee before him, and this 'know- - 
ledge can only be acquired in/the first instance, 
by turning your attention a& ^ have described, 
and by procuring a competent education for , your 
children and raising them to understand industry 
and their moral obligations toward one another. 

Here then my Brothers is your trtie situation 
this 'immense newly discovered Country will form 
sufficient inducements to all who wish to follow, 
the hunters life to remove thither; where they 
will have schools established for the education ■ 
. of their youths, whil§ you who have seen the folly 
and felt the toils of the gun & the chase can stay 
^ with us here ,entirely undisturbed by the bad ex- 
- amples which seems to accompany the hunters life; . 
as well with white as red people, here you will 
enjoy the advantages of equal & just laws, here . 
you will find morality & religion.respected &, . 
vice punished to the full extent. ° ^ 



ERIC 



- 43 r 



That letter not having proven sufficient to induce the^ 

Cherokees to sell their lands, McMinn wrote a second letter to 

the Cherokeis National Committee of Chiefs and Warriors emphasiz 

ing the benefits of a different education. 

• - ■ • *. . \^ * ' ' . 

Brother, reason & prudence are the- Monitors by. which . 
' , all prudent people and indiV^iduals ought .to be guided. 
" . We know howesrer that' conscience is but the. force of * 
education, religion is certainj^y comipendable, but the 
. Soxi%^ of our prejudices If orbfa that you should at. once 
expect to see us embrace yours ^ We' like yourselves 
found, ours upon our prejudices & follow "the religion ' 
of our Fathers, a different e4ucation would beget 
different prejudices and with your educfation we should 
no doubt adopt your prejudices as welL as religion. 
This however is ^ot to be expected in the pursuit of 
game in a- wilderness. 7 

Ratified Treaty with the Chippewas,' Septfimber 24. 1^19 
> (V^Stat. 203) ' ■ ' ^ ... . ..' 

■ ARTICLE ^ ; „ 

'The United State:? engage .to provide and support a 
blacKsmith for the' Indians, at Saginaw',^ so long as „ 
the President of the United States may tihink proper, 
and to furnish the Chippewa. Indians^with such" farming 
utensils-and/ cattle and po employ such persons to 
. aid them In their -gigTipulture, ag the President may 1 ^ 
deem -expedient. * ^ v 

, * - ' « 

Governor Lewis Cass who negotiated the .treaty wrote a long 
*, • . ■ • 

letter of explanation to John C*^ Calhoun, . then Secretary "of War 

outlining the diffi cities he had had in negotiating the treaty 

and repo'rting the promises he had made to the Chippewa s. Por4 

tions of his letter ^re illuminating. 

That portion of the tlhippewa Indians', which owned 
this land, have npt made the necessary advances in 
civilization to appreciate the importance of educa- 
tion for their youth. It was therefore hopeless to 
expect from them any reservations for this object, 
or to offer it as .an -inducement for a cession of 
their qountry. Some considerations more -obvious in 
its effects, and more congenial to their habits was 
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necessary to^ensure a successful termination to the 
negotiation.^ v V 

Viewing the subject in this manner, I finally con- 
cluded to admit a stipulation, conforhiably to their 
v/ishes, for an annuity of One Thousand dollars, biitr 
to secure the payment of whatever additional sum the 
Government of the United States might think they 
ought to receive, in such a manner, as would be most 
useful to them. 

A Stipulation therefore was inserted, that the United 
States should provide and support a Blacksmith for 
them, and should furnish them with cattle, farming 
utensils and persons to aid 'them in Agriculture. 

* • 

The amount, which shall be expended for these objects 
by the United States, the terra during which this ex-^ 
pense shall continue, and the mode in which it shall q 
be applied are left discretionary with the President. 

Cass, later in his letter, changes his story, somewhat 

about the Indians appreciating the impor'tance of education, for 

he notes: ^ 

It is due to the Indians and to myself to say, that 
the sum, which it was expected by us, would be ex- 
, ' pended for the ob jepts which I have mentioned, is 
from -fifteen hundred to two thousand five hundred 
dollars annually. But they distinctly understand 
that the amoTint of this expenditure is entjirely ^ 
discretionary \fith the President. Of course the Gov- 
ernment can ribw apply such a sxim to these objects, 
as the value of the cession, and the wants and popu- 
lation of the Indians may justify. 

In the meantime- we may teach them those useful arts 
which are connected witli agriculture, and which will 
prepare them by gradual progress for the reception 
of such institutions, as may be fitted for their 
. character, customs & situation. 10 

The mfeasurement, according to Cass* understanding,^ df the 

Indians rights to services, depends on the relationship of two 

factors, -- the value of the lands ceded and the wants of the 
■ 1 ' ■ ■ ' ' ■ 

- Indians. And he relates that tJie Indians are content to have« 

the President have discretionary powers in relating these 
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factors for them. ' * ^ ^ 

Ratified Treaty the ChoctaiTrs, October 1^, 1^20 

'iy Stat. -SlO) ■ ^. ' 



ARTICLE 7 • . ' ' N I * 

' Out of the lands ceded' by th% Choctaw nation to the 

. • 4 Unit^ed States, the\ Commissioners aforesaid, in behalf 

of said States, furrther covenant and agree, that 
fifty-fqur sections\of orie mile square shall be laid 
ou'c'^in good land,^ by the President of the United 
States, and sold, for the purpose of raising a fiwid, 
to be applied to the support of the Choctaw schools, 
on both sides of the Mississippi river. Three-fourths 
.of said fund shall be appropriated for the benefit 
of the sphools here; and the "remaining fourth for the 
^ establishment of one or more beyond the. Mississippi ; 

the whole to be plgtced in the hands of the President . • 
. of the United States, and to be applied by him, ex- 
pressly and exclusively, to this valuable object. ^ • 

b 

ARTICLE » 

To remove any discontent whi<!h may have . arisen in the 
Choctaw Nation, in consequence of six thousand dollars . 
of their annuity having been appropriated annually, 
for sixtfeen years, by some of the chiefs, i?or the 
support of their schools, the Commissioners of the 
United States /oblige themselves, on the part of said 
States, to set apart an additional tract of good -iand, 
" for raising a fxmd equal to that given by the said 
chiefs, so that the whole of the annuity may remain 
in the nation J and be divided amongst them. And in 
^ order that exact justice may be done tg thej^poor and 

distressed of said nation, it shall be the duty of the 
agent to %ee that the wants of every deaf, dumb, blind ^ 
and distressed, Indian, shall be first supplied out 
X . ^ of said annuity, and the balance equally distributed 

amongst every individual of said nation. ^ 

" Treaty Commissioners* Andrei Jackson and Thomas Hinds wrote 

* to Secretary of War John C. Calhoun concerning the nature o^ 

the educational provisions of the treaty: ^ , 

^ Wh'en the treaty reaches you, we believe it will/ be 
^. - 'vfound.as advantageous in its provisions ^as under . 
• existing circumstances, we had a right to e^^pfect. ' 
. We; have amply provided for them schools,^ oh-^both 
' < ' sides of the Mississippi. This was an object truly. ^ ' * 
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desirable to the nation, and only appreciated by 
the Commissioners. Without providing for them, we 
^vere satisfied that we could not obtain the signa- 
•ture of the treaty, securing an exchange as therein 
proposiBd, V7e enclose with the treaty a plan of 
Missionary V7. Cy mis Kingsbury, for establishing 
schools in the Choctaw nation, 'pn both sides of the 
Missis&ippi River to which we beg leave to call ' * 
your attention, and hope it will be adopted, as far 
as the funds will permit, when raised. 

♦ . 

We must here remark; that we found some dissatis- 
faction in the nation, in consequence of their 
principal chiefs havihg made a donation of part of 
the annuity for the support of these schools, ^or 
the purpose of producing harmony -amongst them, "by 
which alone our success could be secured, we pro- 
posed the article raising- an equal fund and one 
thousand dollars more, as an annuity for sixteen 
years. This produced all the good effects which 
were anticipated. 1-^ 

Ratified Trea ty with the Florida Indians, September 1^ , 
r 185 S (7 Stat. 22/,) : ' 

ARTICLE 6 

An agent, sub-agent, and interpreter, shall be , , , 
appointed, %o reside within the Indian boundary 
aforesaid, to watch over the interests of said 
tribes; and the United States further stipulates, 
as an evidence of their humane policy towai;ds said 
tribes, who have appealed to their liberality, to 
allow for the establishment of a school at the 
agency, one thousand dollars per year for twenty 
successive years; and one thousand dollars per year 
for the same period, for the support pf a' gun and' 
blacksmith, with the expenses incidental to his 
shop. 

William P. Duval, James Gadsden and Bernardo Segui were 
the United States Commissioners appointed by the. President to 
negotiate the treaty. On September 6, 1^32, during a council 
with the Indians, Commissioner James Gadsden explained the 
effect and meaning of this article to the assembled. Indian 
delegates: ^ 




He (referringisto the. Presicient) . will not perrntt 
you to be scattered all over Florida, aie will 

. place yow by yourselves, mark your bourjdaries , 
protect your property, prevent his white men & 
the Creeks from disturbing you, Separate you from 
false prophe-^ & bad men from across the water " 

. place an agent among you to let him know your 
wants; educat^e your children and give your those / 
articles of clothing. Iron, lead, powder &c. of 
which you have a need. 12 . 



' Ratified Treaty with the Choctaws, January 20, 1^25 
(V Sta|i. 23 A.) ' ~^ — ~: T. 

ARTICLE 2 , 

- ]^n_ consideration of. the cession aforesaid, the 
bnited Sta-ces do hereby agree to pay the said i 
t Choctaw Nation the siom of six thousand dollars, 
annually, forever; it being agreed that the said 
sum of six thousand dollars shall be annually 
applied, for the term of .twenty years, ur.der iihe 
direction of the President of the United States, 
to the support- of schools in said nation, and ex- 
tending to it the benefits of instruction in the 
■ mechanic and ordinary arts of life; when, ai: the 
expiration of twenty years, it is agreed that, the 
said annuity may be vested in stocks, or otherwise 
disposed of, or continued, at the option of the 
Choctaw Nation. • 

By IS25 the Choctaws had produced a number of leaders 
familiar with, the "English language and capable of presenting 
demands- to the United mates in 'their own terms. The Choctaw 
delegation wrote to John C. Calhoiin proposing terras for edu- 
cational provisions in January- lS25: 

• The terms which we propose are the following: v 

1. Six thousand dollars a jear, perpetual 
annui-py - that annuity to be sold or con- 
tinued by the Choctaws, at 'their option, 
-any time after twenty years. 

2. The annuity of six thousand dollars for 
.sixteen years, promised in the treaty of . . 

1820, to cornmehce the present yoa]^ 

V 
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.3. The extinguishment (as suggested by you) 
g of all^ claims, which you may have against 

iridividuals of the Choctaw Nation for debt due 
to the Trading Rouse, in consideration that we 
relinquish our claim to have a Trading house ■ 
established wfest of the Mississippi, 

4. An equitable settlement of -the Pen'sacola 
claims > and of all other just jclaisiis which 
may be presented, 

f ■ . ' \ . 

^ The foregoing are the principal conditions, if he re are 

others /Which we could wish granted; but upon -J^hich we ' 
would rvot insis-G Tfd.th pert ino city. For isistatice ; we 
would rather xake money ^ and apply the in-cerest uo the 
purposes of educat i oiiiC t han the fifty-fou;r sections* of 
land, provided to be set apart under the treaty of 1^20, 

This letter marked the final proposiuion sent by the tribe 

*' * ■ . ' ' • - 

to^ the United States prior -co the signing of the treaty of 

» ■ ■ 

l825f A long perit)d of negotiation had led up t6*-G he agreement 

on the education article and the letter of November 22nd of the 

previous year to Calhoun, which had initiated the discussion 

of terms, gave the thinking of the Choc-caws on education*. 

We make a direct proposition for the proposed cession / 
west of the Mississippi, After the views we gave in 
the., beginning of this letter, you will not iDeFsurpriged 
; that we think our terms reasonable. We asky^first^ that 
thirty thousand dollars worth of goods be distributed ; 
as presen-cs to our nation - $15,000 the first year & 
$15., 000 the second, - Second that nine thousand dollars 
a ycai-; for twenty years, be appropriated %or the 
support -of mechanical institutions among tie Choctaws, 
Third - that the %ame sum be appropriated annually for 
twenty years, for the education of Choctaw children in , 
colQ^eges or institutions, out of the nation. Fourth, 
that three "Ghousand ^ dollars a year for twenty years, 
be appropriated for the education of Choctaws beyond the^f 
Mississippi, when they, shall have settled there, and an 
agent appointed to livV among them. These annuities. to 
be applied, for the purposes expressed, tinder the direct- 
ion of the President, 

The price we ask may be more than has bean usually given 
for lands lying, so remo-ce. But it is not more than what 
. we think to be their just value. We wish our children 
educated. We wish to derive lasting, if not transient. 
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benefits from the sale of 

of those sales we are desiro\ii3 should be applied 
for the instrxiction of our young countrymen. It is 
for t.his important object that we* may seem to you 
unreasonable in our proposition, ¥e feel oiir ignorance, 
and we begin to s'ee'the benefits of educati^. Vfe 
o' are, therefore^ anxious/ that our rising genlration 
shou^ld acquire a knowledge, of literature and the 
- " arts, and learn to tread in those paths which have • 

conducted your people, by regular generations, to '* 
• their present siKmniT: of wealth & greatness. 

Ratified Treaty with the Greeks . T'ebruary 12, J825 
. rV Sta-D. 237) — ^ ' • 

ARTICLE 7 * ' 

The United States agree . to provide. and support a 
blacksmtb and wheelwright for the, said party of the 
second part, and give them instruction in agriculture,, 
as long, and in such manner, as the President may think 
proper. • 

James Meriwether and Duncan G. Campbell were the treaty 
commissioners for the United States and according to the 
journal of proceedings of the council, they made the following 
promises- to the Creeks: * 

The President will always stand by you & protect :you 
against want, and against your enemies. He has not. 
sent us here to laake offers or to propose schemes 
for your injury or destrucuipn. . On the contrary the 
most earnest wish df his heart is. that you should be 
preserved. That you should live and prosprer. That 
you should advance in civ^-lization. That you should 
have gdod laws & obey them\. That you should have* 
schools & learn. That you should have 'churches and 
worship him who- mkde you* But the question is-, how 
are we -co attaiai xhese desirable ends? The President 
- in great goodness has pointed out the way. Fifteen 
years ago he advised some, of his red children to go 
beyond the Mississippi. ^Five thousand went & are free 
from intrusion and disturbance from the whites. 

But above all if you wish to ,quit the chase j, to free 
yourselves from barbarism, aixl settle dovm into the 
calm pursuits of civilization & good morals,^ and to ^> 
raise up a generation of Christians, you had better 
go. The aid and protection of the governmeni; will 
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. go wrfch yp^xi. The good ^wishes of the best men alive 
will go with you* and the rnissionaries with their 
scHbols & meeting houses and good examples 

-praying will be planted' in the midst of you. ; 

■ ■■ . v!- ■ ' ■ ' 

Ratified Treaty with the- Osage, June 2, l825 
C7 St at.. 240 >• 

ARTICLE 6 . * . ' 

. -I 

• And also the fifty-four tracts, of a mile square 
each, to be laid off under the direction of the 
President of the. Uni-ced States, and sold, for the 
purpo$^ of raising a fund to be applied to the 
support of schools, for the education of the Osage 
children J, in suctflaanner as the President may deem 
most advisable to the attainment of "Chat end; ^ 

^ ARTICLS 10 ' • V 

It is t furthermore agreed on, by and between the 
. parties, to these presents, that there shall be 
reserved two sections of land, to include the Har- 
mony 'Missionary establishment, and their mill, on 
the Marias des Cygne; and one section, to include 
the Missionary establishment, above the Lick on the 
West side of Grand river, to be disposed of as the 
Presidtent of the United States shall direct, ^for 
the benefit of said- Missions, and zo establish them 
at the pr^incipal villages of the Great and" Little 
Osage Nations, within the limits of the country res- 
erved to them by this Treaty, and to be kept up at 
•said villages, so long as said Missions shall be 
usefully employed in teaching, civilizing, and 
improving the said Indians. 

Governor William Clark negotiated the treaty on behalf of 

the United States and he wrote. a letter to James Barbour, then 

Secretary of War, explaining the movement - of the missionary 

establishments to the new Osage country: 

The missionary establishments in this state and in 
the Arkansas Territory for the benefit of the Osage 
Indians, >are to be sold out, and established at the . 
^ principaJb villages occupied by these Indians ; It be- ^ 
longs toT the President under the Treaty to give the 
necessaily orders & to direct the mode of sale. Those 
missionsjries may have objections to this .removal, but^ 
their establishments were built upon individual and " ^. 
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public contribution for the special benefit of the, 
Indians, & i^o answer the purpose of their institution 
^ «^ they must be located amongst Indians, The mills 
which they have built* would be servi cable at the 
Indi^^n villages in saving the squaws from the laborious 
process ,-of poianding the^grain into meal and the example 
of the missionaries might be servi cable in teaching a 
knowledge of farming and of the useful A.rts/& with 
this in view? the treaty stipulates for the removal of 
their establishments to the principal 'villages of the 
* Indians. ' ' 

Governor Clark had n^^gotiated treaties with the Kansas 

Indians as well and that treaty (with the Kansas, 7 Stat. 244) 

had almost identical provisions to the sixth airticle with the 

Osage* Writing to Barb'oi^r concerning both treaties, Clark 

noted; ^ _ . - ' ^ 

In %he treaties concluded with the Kansas and 
Osages, the annuities are limite(i to twenty years, 
in the course of which time the hiomane experiment 
now making by Government to teach them to submit 
themselves by the arts of .Civilized life, will 
have had a fair trial. & 'if it succeeds, they will . 
need no further aid from -che Federal Government. 
The two annuities amount to $10,500 per anntjuh, the 
paymenL of which & of every other expense atte^ndant 
upon the negotiation- & the execution of these 
treatie's, can be made from the sales of dne fifth 
of the lands ceded by them within the limits of -this 
State, leaving nearly one hundred millions of acres 
wes5t of Missouri and Arkansas to be exchanged with 
tribes in the different State's which may be willing 
to remove to thje/West.!? . , 

Ratified^ Treat^y with the .Menominees^ February lB31 
(7 Stat. 342) ~ [ ^ 

ARTICLE 5 / ' 

. I;n the treaty 'of Butte des Morts, concluded in 
August 1^27", an article^ is- contained, /appropriat- 
ing one thousand five hundred dollars annually, 
for the support of schools in the Menominee 
country. And the representatives of the Menominee 
nation, who are parties hereto, require, and it is 
agr^d to, that said appropriation shall be in- 
' ' creased five hundred dollars, and continued for ten 

» ' m 

■ . . - 52 - . -o .,* 
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; years from this date, to be placed in the* hands 

• of the Secretary of War, in trust for the exclusive' ^ 
use and benefit of the Menominee tribe of Indians, 
and to be applied by him to the education of the .r 
children of the Menominee » Indians, in such manner 
as he may deem most advisable, ^' 

In the council held at Green Bay on July iS, 1331 to 

discuss the interpretation of the treaty and /'the benefits 

which rhe Menominees would derive from it, their agent, 

Samuel C. St^ambaugh, explained to the tribe what the education* 

al articles meant: - » ^ . , 

Brothers, your good friend and brother Rev, Mr, Cadle, 
who now sits beside me, told you tidily, when he 
* spoke to you the other day> and said that your Great 
Father was anxious to s6fe your childreh educated 
like the children of the good white men; and yau 
have heard from what I read to you that a large 
sum of money/is to be given to you for that purpose. 
How proud the Menominees will be when their child-j . 
- ren can read . and write v can calculate the prices, of ' 
what they. wear and wear,\of the furs they have to v . " ' 
seli„ and the powder ana ball they have to buy-. You 
will then be able to protect yourselves from being 
cheated and abused by bad traders who may get into 
your country, or by faithless agents who unfortunate- 
. " ly are sometimes sent to live among Indian tribes. 

Brothers, I am looking at- the countenance of each 
of you and find it stamped with the same marks of 
. genius, mildness and benevolence, which brighten the 
. fe^ur^s of the white man. You can. and must become 
an enlightened and happy people, 1° 

When Stambaugh had finished his speech Jpsette Carrin^ the 

principal chief of the Menominees, rpse and answered, him: 

Father, we have heard what you know about educating 
,our children. It is good, tl;ie Menominees wish to, 
have their children laugh like the Americans, 19 ' ; 

Ratified Treaty with the Pawnees. .October 9. 1^33 . 
C7 Stat. 44tf) ~ ^ 

ARTICLE. 5 



The Uni-oed States agree to allow orxS thousand 
.dollars a year for ten years, for schools to be 
established for the benefit' of s,aid four bands at; 
the discretion of the President. ^ . . 

The treaty was approved at a council held on October 9th/. 

1.^33 on the banks of the Platte River in Nebraska. Cdinmi-siidrie 

Henry L.. Ellsworth was the United States representative at the . 

sessions and he informed the tribe: ; . - ^Jf"* 

* Now if you are willing to work on the land, your *' - 
Grea.t Father will give you Farmers, to assist you. - '^ V. : 
He will give you battle and hogs and with a^few^ 
^ breedings hogs, you will be- supplied with abundance 
of pork if you do not kill* the pigs too soon. He • 
will give you mills, in which you can grind with 
horses all your com. He will give you schools, 
where your children may learn to- read and write^ v 
like white mgn's- children. - Other Red Meii. arte 
learning their children, . and I wish t]ie-''l^lLwnee 
chil4ren'to know as much as the rest..-. But you 
cann6t. enjoy these^ advantages, unless you, remain 
in your villages and protect ^your blacksmiths, - • 
and teachers. 

To this -ohe jiead chief of the. Pawneq Nation responded: "For 

my pa3?t, I am. hot only willing,' but . glad to, accept the p^-opo- 

■ ' { \ , * » ■ -"^ ■ 

sitions."^^ " ' ' ^ 



Ratified Treaty with the Creeks and Seminoles , 
January 1845 Stat. 821) , ' ' 

ARTICLE 4 

The^ Creeks being greatly dissatisfied with the. 
manner in which their boundaries were adjusted by 
the Treaty of 1^33/ which they say they did not 
understand until after its execu|i.ion, and it 
appearing that in said treaty no 'addition was made 
to their country for the .use of the Seminoles,^ but v 
th9.t, on the .contrary, -ttiey were deprived, wi1:hout 
adequate compensation, pf^a considerable extent of 
valuable territory; And, moreover,* the Seminoles, 
since the Creeks first agreed to receive ^them, having 
been engaged in a protracted and bloody contest", 
which has naturally engendered feelings and habits' 
calculated to make them troublesome neighbors: 



S,^ The' .United States in; Considera'tion of these cir- 
X -ciimstances, agfee that 9.n additional annuity of 
three thousand dollars for purposes of ^education 
shall be -allowed for the term of twenty years; that ' 

' the annuity of tHre^ thousand dollars provided in 
the treaty of 1§32 for. like purposes shall be con-^ 
tinued until the determination of the additional., , • • 
annuity above mentioned. It is, further agreed that 
V "the education funds of the Crjeeks, including 

the annuities above named, the; anrpSi allowance of 
one thousand dollars, prQvidediiin^'the' treaty of 
I IS33 , ."and also all balances, of appropriations for 

education annuities ^tTiat may be due from the United 

. States, shall be expended under the direction of 

the Pfupiient' of the United States, for the purpose 

of edutat^-on aforesaid. 

Ito is Apparent from the tone ^l^he article above that ^ 
the United States Treaty Commissioners had a difficult time 
convincing the Creeks .to accept the terms of ■ the treaty. 
William Armstrong, P. M. Butte^, and Jame> L^g^l^^re the 
designated commissioners and they serit 'a'';repor;t' to T. Hartly 
C^wford, then Commissioner of Indian .Affairs, dated the same 
day as the treaty, "explaining why they had gone beyond the 
. terms listed in "their instructions from the Commissioner to 

• ■ - . ' ♦ • - 

promise' the Creeks and Seminoles additional benefits: 

To effect these de'sirable ends, it became necessary 
in addition to the inducements named in the instruct-r . 
ioixs to promise -the Seminoles that their annuity of 
/ $3,000 under the Treaty of Payne's Landing should be 
increased to $5,000 by the payment of $2,000 a year 
in goods. Also, to agree that an additional annuity 
of $3,000 for purposes of education should he allow— • 
ed the Creeks, and that the annuity of $3 ,000^ already 
granted them for the same purpose should be eit elided 
, for thirteen years. • : .. 

These allowances were made^ to' the 'Creelcs in conse-. 
quence of a claim to be compensated' for admitting - 
the Seminoles intt) their country . " , 

The Commissioners concluded -later in their report: 

' And notwithstanding the inducements mentioned even 
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this concession- would not have been made had ^ not the 
Creekk consented that the moneys to be paic^^ them 
sihould- be-devoted exclusively to the instruction ^of 
their children.21 ■ ' 

■=* • ^ 

^' ■ ■ ' ■ . 

Ratified Treaty with the Potawatomies, Chippewas f, 
and Qttawas , June 5 and June 17, 18/^6 (9 Stat , 853) 

- % ^ ARTICLE ^ ^ / , / ^ • 

. • It is also agreed* tlha,t, after' the exp^iration of 
two' years from the' ratification of this* treaty, vthe 
school-fund of the Pottawautomies shall be expended 
entirely in their, ovm country, unless their people, 
.in council, should, at any time, express* a desireto 
. have any part of the same expended >in a diff,ererit 
. manner. \ 

We have a fairly complete, record of the councils that led 

to ^the acceptance of this treatyv, by the- combined "tri'^S, 

Negotiations- be^gan the November prior to" the signing of the 

' V ^: . ^ \ • 

treaty and continued intermittently imtilthe summer when the 

treaty was finally signed. Unlike other treaty proceedings ♦ 

the Potawa-bomies were able to respond to the commissioners* 

proposals in writing and make counterproposals and^ so the • 

record is- unusually clear. 

On Noj^ember 10, 1^45 Commissioners George Gibson and T; P 

■ * 
Andrews t^ld the assembled Indians: 

^> . If the Pottawatomie Chief are wise they will make 

their people .happy. Their lands are only, held tem- 
porarily. " This tliey .know. They, were reminded of ^ 
. it by Majors Da-^is & ^Dougherty /in 1^39, and by Mssrs. 
McCoy &' Coquillard in 1^40*. We can't*^:.|)uild their..; 
mills, .j their Blacksmith shops or their "school hbuses ' 
or other improivements. If we "did they would all be 
lost to them- when /the removed to a new country. 
■* ■ . ■ ^ 

On Wednesday, November 12th;, the chiefs responded to the com-' 
missioners argiiment with -a written statement: 

. • * * A 

We haVe asked for schools in our country as we were , . , 
, promised at Chicago: tJut they have been denied. Our " I 
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children have been taken away^ and when we desired^ 
them to be sent home, our Great Father's ears were' 
closed., He did not hear las . ^' Our hearts were sorrow- 
ful then. We desired -t-o^see our children and we 
desired to^ have our school monies expended in.i our own 
country.' - We did not know that the education of the 
boys in Kentucky was to be paid for out of our monies, 
o;r we would not have said yes, when our Father at 
St. Louis asked for them. 23 

If our money for'these purposes, and for schools, 
has grown larger, we are glad to hear it: for our 
Great Father can then give us what we want of it, 
in our iol/m' country. 2^ ^ » ' , 

The following Monday, November 17th, the commissioners, acting 
on instructions from the President, responded: ' _ 

^ Thi^ is not tke time for fulfilling some of your e 
treaty stipulations: Those which relate to mills, 

' school systems, &c.v are of a permanent character 
and cannot be carried out at present: 

So soon as, yoji' sh^ll be at a permanent homeY from 
which there -will be no *%anger of your moving again, 
you will receive their :^ull benefit.?? 

"The commissioners argued that^ the chiefs had misread the treaty, 
remarking that their paper stated that the school funds was - 
intended to be expended only in their own Country: whereas the 
words of the Treaty are as follows: "To be applied in .such 
manner as the President of the United States may direct." 

The Indians were unhappy with the commissioners'- interpre- 
tation of the trea^iy and at a meeting a week later the commis- 
sioners adapted their position, stating that the President 
"will also, at the expiration of two years (if you have all 
removed) have your school fund expended at your new hiome, and 

"among your own people - and foreyer thereafter." • The negotia- 
tions 'continued for the rest of November. and December and were 
re^,opened ing'May of ^1^46. 



Commissioner Andrews, at a meeting with the Indians on 

May 7, a,month prior to • signing the treaty, inrormed 

* - • \ 

them that "you will there have your school fund, laid ;\)ut in 

your own colintry forever; after the first two years..." . 

Finally Andrews reported. to the President: 

■ ' We showed them the treaty of Chicago;' & that the 
largfe" improvement fund &^ school fund was left 
a-G the discretion of your Gr. Father, we told 
them, - what you know must be true," - that so . 
. long as your people lived apart, these funds 
could not be wisely or fairly laid out or to 
your advantage.'^? 

The removal of Indians from the Chicago area, therefore, was 

premised upon the explicit promisp that the Umted States 

would-' provide educational sei*vices to .the Cljippewas, Potawa- 

, ■ . - - . ^ - V 

toibies and Ottawas forever. ^ * ; 

Ratified Treaty with.. the Rogue River Indians , 
November 15, 1854 (10 Stat. 1119) . - 

ARTICLE 2 , - ' ■ ■ 

In considera^tion of the foregoing stipulations, it-^ 
• is agreed on the part of the United States to pay / • 
to the Rogue/River tribe, as soon as practicable 
after the ''signing of this agreement,^. tiWo* thousand 
one hundred and fifty dollars, in tiie following 
articles^ ^..hereafter to be located on'.said 
reserve, that provisions shall be made for the ^ 
erection of two smi-fth-shops ; ... and for. one or * 
more schools; the uses and benefits of all which' 
shall be secured to said Rogue River tribe, 
equally with the tribes, ^.nd bands treated'^vafth; 
all the improvements made, and schools, hospitcils, 
'and shops erected,, to be conducted in accordance 
with such laws, rules and regulations as the 
Congres'S or the President of the United States' may 
prescribe. ' , ^ 

..Jn 1^54 treaties with tiae Oregon tribes were negotiated 

by Joel Palmer who was commissioned specifically to' clear "the 
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Indian title froiji the Oregon 'lands-. Palmer -wrote to Comrais-^ 

* ■ . ' . / . • ■'. ■ ' ' ' 

sioner of 'Indian Affairs, George Many^enny^ in December 1^54 

about his negotiations witjl the Rogue River Indians: . 

■ I 

The tribe wajs at first quite adverse 'to permit 
other Indians a location among them. They alleged 
that th(B dissensions already existing among them- 
selves* would be 'increased by the residence of 
strange Indians on ^1;he Reserve. But the consider- <^ 
ation that the existing treaty made no provision* 
for schools, smith shops, a hospital &c., so ^ 
essential to their comfort and wellbeing; and 
their annuities were too limited to offer a means 
for such purposes, induced them at length to ag3>e| 
"to the provisions of ^the accompan^ahg agreement. 28 

The same typ^ of inducements war^ used by Palmer j^ith the Chasta 

Scoton^and Ump qua tribes whp signed, a treaty with approximately 

-the same .provisions three days after^the Rogue River treaty was 

, " _■■(-■ 

signed. • In his report to Manypenny, December 29, 1^54, Palmer 
. wrote: * ' ' 

c ^ ' ' ' \ ■ ' ■ 

The individual interest in spots of grqund, with 
the prospect of being in the improvement of them, 
and the proposal to establish schools, and a 
hospital amongfhem' contributed very ^much to over 
come their objections 

Thus it was that the major portion ;b.f Oregon, was ceded spqAifi- 

cally to get education sertrices fp^r the tribal members. 

■ If * 

Rat ified Treaty' with -the Misqually. Puyallup and 
Other Indians, December 2b>, 1854 (lO Stat. 1132) 

ARTICLE 10 < 

The United States further agree to establish at the* 
general agency ^f or the district of Pu^et 's Sound, 
within one year from the ratification thereof, and * 
to support*, for a period of twenty years, an agri- 
\ cultural. and industrial school, to be free tp 

• children of the said tribes and bands, in common 
with those of the other tribes of said district, 
and to provide the said school with a suitable ^ 
instructor or instructors, and also to -provide a 



ERIC 



- 59 - 

mil 



' SHiithy and carpenter^ s s^hop, 'and furnish them Vit*^^ . , 

the necessary tooHs J and^.eisploy a blacksmith, H3ar-^ ^ 
; pejnter, arid, farmer, for the-tem of tvjrentjr years, to * 
■ instruct the> Ijidians in their respective occupations. 
Arid the United States further agree to employ a 
physician to reside at. the* said^ central agency, who' 
shall^ furnish medicine and advi-ce to their sick^ anci 
shall vae^cinate them; the'* expenses of , the said .school, 
shops,. em^Jloyees; and medical attendence, to be^ de- 
frayed by the Unil^ed States> and not' deducted- from 
^- the annuities. > . . 

The treaty, one of six proposed by. Governor Isaac Stevens 

h^s.been one of the most corftrpversiai documents in Indian 

•history.' A considerable cracjibiiity gap has always existed 

betx-^een the text of tlie trea;py and wha-6 Stevens actually told 

the a'ssembled Indians. In rega^rd to education, Stevens tol4 

,,the Nisquallys: / «^ 

The -Gre'^it Father jnas many White Children who come 

- >here,- Soiie^ to' build mills ; ..some^^ to make farms; and 

some tO' fish ~ ahd the Great Father wishes you to . 
. have homes, pasture for. your horses and fishing ^ 

places'. He wants you*to learn* to farm and your' 
* Children to go to a good school; and he no^ wants 
: me to make.,a ^bargain with you, ija which you will 

:sell your lands and ^in return l?e. provided with all 
' . Ijhese things. 30 

Later i^n his report on the treaty proceedings, Stevens noted: 

The question ot. a^ Cer^tral Agency, FaxTn and Agri"- v 
.•: ' cultural Schd6,l was very .fully discussed and . 
unanimously voted' as necd^sary for the civiliza- . 
' tion of the Indians '*and as rio mose than justice to -. - -^.-^ 
them considering that they cede to tne United States 

- ,SQ large an amount of valuable' land. 31 

- ' • *. ' ' . * * ' 

Stevens continued in Itiis . report to the 'Commissioner of Indian 

Affairs: ' " ; \ \ : •• p 

. The provision for ail agricultural and industrial 
school I deem of V great, conseqiience to the Indians. 
These Indians Vill make, good" artisans and were 
\ ' e;veri desirous that, a* provision should be inserted 
in the^- Treai:y .l^inddng <mt the youths of both • 
sexes as appr^ixtigeja* ?^ch a provision, it was^ ^ ; 



believed, was more germane to l^he regulating 
intercourse than to a Treaty, and in conse- 
quence not inserted. 32 . i 

In the treaty with the S'Klallam, Skokomish arid other tribes 

' pf the upper inland v/aters, (January 26, 1^55, 12 Stat. 933) 

Stevens told the Indians: 

This paper such as a man would give to his 
children and I will tell you why. This paper^ . 
gives* you a home. Does not a father give h?.s 
. children a home? This paper gives you a school.* 

Does not a father send his children to school? 
It gives ^you mechanics and a Doctor 1^,0 teach, 
you and cureyou^ Is not that fatherly?33 

Ratified Treaty' with the Mississippi, Pillager 
and Lake Winibigoshish Chippewas/ February 22, 1^55 
(10 Stat. 1165) ^ • ^ 

ARTICLE k . . . 

The Mississippi bands have expressed a desire to 
•be permitted to employ their own farmers^ mech- 
anics and teachers; and it is therefore agreed 
that the amounts to which they are now entitled, 
' under ^ foxier treaties, for purposes of education, 
for blacksmiths, and assistants, shops, tools, 
iroii and steel, and ^or the eirroloymeht of farmers 
and carpenters, shall be paid "^^er to them as 
their annuities are ^aid: Provided, however, that 
whenever, in the opinion of the Commissioner of ' 
Indian Affairs, they fail to make proper provision 
for th§ above-named purposes, he may retain. said 
ajnounts, and appropriate them according to his 
discretion, for their education and improvement. 

Behind this article is an interesting story. The Chippewas 
were very disgruntled about the poor manner in which the 
Bureau of Indian Affairs had fulfilled its responsibilites 
under the previous treaties. The following exchange /took 
place between Hole-in-the Day, the Chippewa chief, andt^^4he 
Coipmissioner of Indian Affairs: . - 

Commissioner ; I do not want to employ blacksmiths. 
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farmery, &c for you any longer than tili it shall appear you 
are competent to get along and manage ,y our own business. The, 
clause is conditional. I am willing to compromise the matter, 
and strike out all but teachers, I .do not mean fcy that mis-- 
sionary teachers. I refer only -co such as are capable- of 
giving instructions in education, &c. - ' * 

Hole-in-the-Day ; The teachers who have been sent among 
us have .nevferidone us any good. They seem to care about 
nothing -but their salaries. 

(Hon. H. M. Rice said tmat that was literally true. ' He did not 
know a "single Indian who had been educated by them, notwith- 
standing the large siims expended out of their annuities,) 

Hole-ih-the-Day :' Listen, Father, to me one minute, and I 
will m&ke you understand what I mean. In all our treaties, . 
there are provisions made for laborers, blacksmiths, teachers, 
&c, ana we have e^g^ended a' goodly amount for them. It has ■ 
done us no good. It is very essential that the Indians shall 
be thrown on their 'own resources. 

Commissioner ; I am v^illing to do away with the employ- 
ment of menTto work by "ohe Government, but I want something 
reserved for educational.- purposes. Don't you, Hole-in-the-Day, 
feel the want of education? Would you not, for instance, like ^ 

to know how to read this paper? 

> V - • • * • ■ ■ 

Hole-in-the-Day '; Father, it is twenty years since we 

began to receive annuities. Refer back, and you will find 

those stipulations for the employment of laborers, teachers, 

&c. They have done us no good. We have remained long enough. 
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in ignorance, depending upon others, and we now want to try 
something for ourselves. You will see that for twenty years 
that money was appropriated for education, but what good has 
it done us?, ' « ' 

y • . ■ ■ 

■ Commissioner ; ^ How can you educate your children without 
some such provision is made for the purpose? 

Hole-in-the-Day ; Father, °as to education, I am in favor 
of it as much as any one. I know its value, and feel its want; 
but, if I wish to educate my children, I. can now take my own 
money, and employ my own teachers. T w&nt to edu<5ate my 
children,' Father,' the reason why I have said so much is that I 
'am anxious to explain my motives. I want a good pile of money^ 
to start upon. .A good start is an important point. ^We are- 
. all fond of our children. ' We know and feel the necessity of 
- education: to effect this, we must have means. A lot of us 
get together, and we say our children ought to be educated. 
To effect this, all know we must have a teacher. We einploy 
such a one as we think will suit. We will then have him 
under our control^ because there is no other influence to 
operate With him. There is a schoolmaster in our country, but t 
• I- want the privilege, if I don't like him, to employ another. 
° . Commissioner ;- I agree to 'your proposition, in the main, 
but I ccihnot consent that you shall have the right to apply 
ail ^ur' funds, without any reservation whatever for ed^^tion. 

l'have n|a^obj«ction to your hiring your own l^eachers, but • 
there must be a fund reserved applicable to that purpose. Go 
home, my friends, and consider of it. 

- / 
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Hole-in->the-Day ': Father, you must, not understand us.. 
.We have no objection to education. I told you we wanted ^to 
have our children educated. We also want schoolhouses, but, 
as to teachers, such as we have had, we know too much about 
them. We object to have teachers, whom we don't like, forced 
upon us. .They come, nor to teach, but to get money and have 
their " ease. • ' ^ 

Commisslo-ner ; We will try and have the evil referred to 
cortrected. Suppose, however, we set apart the fund, and let 
the Indians employ their own teachers. How would that do? 

Hon. H, M. Rice ; I think that is a good idea and will be 
acceptable* . \^ 

Hole^in-the-Dav ; Father^ if you want to have-^us educa^ted 
to read, why don/t you take some of your own money., instead of 
ours, and sacrifice it in upholding the present system?^^* 

Ratified Treaty, with the Yakimas, June 9, 1^55 
. Stat. 951) . 

ARTICLE 5 ' ' 

o ' » . 

The United States further agree'^td establish at 
suitable points within said^ reservation, within 
one year after the ratification hereof, two- schools, 
erecting the necessary buildings, keeping them in 
repair, and providing them with furniture, books, 
and stationery,, one of which shall be an agricul- 
tural and industrial school, to be located at the / 
agency, and to be free to the children of the 
said confederated tribes and bands of Indians, and 
to employ one suj>erintendent of teaching and^two 
teachers;* to build two blacksmiths^ shops ,^ to one * 
of which shall be attached a tin-^hop, ana to the 
other a gunsmiths-^ shopy one carpenter's shop, one 
wagon and plough maker's shop, and^ to keep the same 
in repair and furnished with the necessary tools; 
. to employ one superintendent of farming and Ipro 
farmers, two blacksmiths, one tinner, one gunsmith, 
one carpenter, one wagon and ^plough maker, for the 

007B ■ . . 



instruction of the Indians in trades and to assist 
ther»r in the same. 

' Both Isaac Stevens and Joel Palirt'er were in attendance at . ^ 

the signing of the Yakima^' treat ry. Stevens explained the ^ 

treaty to the Yakimas as follows: ^ c 

On" each tract we wish to have one or more schools; 
we want on each tract one or more blacksmiths; 
one or more carpenters; one or more fanners; we 
want you and,, your children |;o learn to make j 
ploughs ... ,and everything you need in j^our b^cfuses. 
... you will have your own ^teachers, your own 
farmers, blacksmiths, wheelwrights, and mechanics; 
besides this, we want on each tract a saw mill, and 
- a grist, mill. Besides all these things, these 
shops, these mills and these schools which I have 
mentioned; we must pay you for the land which you 
give to the Great Father ; these schools and mills 
and shops are only a portion of 'the payment. We , 
want beside^ to agree with you 'for a fair sum to 
be given for your lands, to be paid through a term 
of years as are your schqpls and your shops.3 5' ^; . - 

Stevens made another "creaty the following month with the Flat- 
head, Kootenai and Upper Pend 'd»Oreilles (July l6, 12 
Stat. 975) and he made essentially the, same promises to these 
tribes: 

If you live on the reserve as I said yesterday, 
all your sick. will be cared for; we can only give 
you one physician. All will have a chance to have 
their wheat ground - we can only give you one 
gris-G mill. All will ha^ve the same chance to have 
houses we can only give you one saw mill. Your 
farms, your schools, and your shops will be better; 
you will be better clothed and better provided, for 
every way; because all of you will equally have 
the : care of the agent . 

' The ^ chiefs will each year tell the agent what ^ ■ 
- tools, what clothing, what' goods., they want for 
their people; what children to go to school and 
learn trades, which children shall learn to be _ 
blacksmiths, which to be carpenters, which wheel-- 
Wrights, which farmers. Victor will tell the agent 
which boy shall learn to be a carpenter, which to . 
be a wheelwright, which to go -into the mills, and 
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wnich girls and boys shall go to sqhool and learn 
to read and write. 36 



Ra±>ified Treaty with t^ Mississippi, Pillager and 
Lake Winibigosnish Chippewas, March 11, ISbJ 
U2. Stat. 124^9} \ 

ARTICLE 9 ' 

To improve the morals and industrial hab|.ts of said 
Indians, -it is agreed that no agexit, teacher, inter- 
preter, traders, or their employees, shall be 
employed, appointed, licensed, or permitted to re- 
side wiuhin the reservations belonging to the 
Indians, parties to this treaty, missionaries excepted, 
whfe) shall not have a lawful wife residing with "Chem ' ^ 

•ohetir respective places of elaplo^ent or trade 
within the agency, and no person of "full or mixed 
blood, educated or partially educated, whose fitness, 
morally or otherwise, is no't conducive to the welfare 
of said Indians, shall receive any benefits from this 
or any former treaties. * ^ 

ARTICLE 13 V V — " 



Female members of the family of any Government^ -em^ 
ployee residing on the reservation, who shall tf^ach 
Indian girls domestic economy, shall be allowed and 
paid a sum. not exceeding ten dollars per mont^h while 
so engaged; Provided, That no more than one thousand / 
dollars shall be expended during anyVpne yest'r, and 
that the President of the Utiited States may suspend 
or annul this article whenever he may deem expedient 
to do so. 

The continuing, conflict between the Chippewas of Minnesota 

aiid the Bureau of Indian Affairs still raged when this treaty 

was being negot^ted. The articles do not reflect the major 

cancern of the Indians, having a teacher on each reservation, 
/ 

and the point of discussion revolved about the cost of the 
educational services that was due under the treaty and the 
actual cost^ of fulfilling the demands of the Indians* as they 
understood them: ^ * 

Obegwad (a Chippewa chief ) : Father^, I have got a few- 
worvis to say- to you. The sentiments expressed by the chiefs 
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that have spoken are my sentiments. In regard to our school 

' ■ • ' (' 

teachers, our Great Father has promised us, when we reserved • 

these tracts , of land, and we earnestly, requested that -the^r 

should be granted us now on our rese.rvations,, - where our ' 

children might learn to read and write. I want our school * ' 

masters to be located just where they are not — where qur 

village is. This is our wish and it is the wish of our 

people w^ have l^ft behiiid, to have schools located in out 

reser\/ations. « . > . ^ 

CoiTiiriissioner Dole ; I want to malp3 a statement in relation 

(si 

to this clause that the Goverriment has promised,, to have schools 
upon all these reservations. The Government promised then! so . 
much money for^schools. That amount is $4,333.33 a year. Now 
when a chief arises here and says that the ^Government promised ^ ^ 



them a^chool upon their reservation he is mistaken. The Govern- 
ment promised them so much money to be dividlfed among them to the 
best advantage. Now. they live upon-^eight reservations. ...It 
would amount to only a little over $500.00 for eacli reservation 
a year, which woulVnot keep a school at all. Your agent in-^ ^ 
forms me that he thinks ' he could employ one teacher at each 
• reservation for $500.00. But then there would be the necessary 
expenses of school books, and school houses to build, in 
addition to this, and there is no funds for that purpose. I 
want to say to them however, that there^ is ho disposition on 
the part of the Government to .do anything in relation to their 
schools but that' which will grati-fy^them most , , if it is pos- . 
sible to do so, without a waste of money. I wilj. take their 
requests into , consideration and see what we' can do to establish 
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'''■ mo^e 'ichooXdy i would very much prefer holiSrever, that they- . • 
^ v ; would decide to. have less reservations : and jrhake. less school^ 
■• • ^lecass^ry . ^- \. ; v ^ " * . ^ ' / 

n^' ' : > Ratified Treaty ^with the. Ne^ii'^^er^lV June- 9, 1^63 ' 
^ ..^ ca^'&:aj>;^^547j l ^ - v ^^^^ ^ ' * ^ 

' First, Ten thousand "dollars, for the/ erection of ' ^ 
, : thi^ two schools, including boarding-houses and the" 

n^j^essary out-buildifigs ; *said . schools to.be condcact- 
.e^-oh the manu^l-lalbor system as far - as practicable. 
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... . . .fourth, And it is further agreed ^that the United 

/.States shall einploy,r in' addition to those already 
• ' * mentioned in ^rt . 5tsh of the treaty of: June 11,. 1^55, 
twQ matrons to take charge of -the boarding-schools, 
two assistant ""teacj^i^rs, one farmer,, one carpenter 
ayKi two millers. ^ ^ , 

fine of the difficulties in negotiating this particular 

ti^eaty was the>fact that the United^ States had nbt yet begun to ,\ 

fulfill its obligations under the .previous treaty of ' 1^55- The 

N^z. Perce,, therefo^re, were ri'ghtly suspicious of the promises 

• * • ■ 

of the United State.s. Indian Superintendent Haley writing a 

month before the treaty council, outlined the track record' of 

the federal government with' the tribe: 

On taking charge of the -Office I took pains to 
ascertain what had been promised ro, and what had 
been done for^th^ Nez Perce nation.' I found there 
was not ias giuch as you had the right to expect, 
not as much' as the U.S. Govt, supposed. I came- " - 

. to see you aa 'soon as d could. About that time . . ■ 

Mr. Hutchins went to the Flathead, country and Mr. ^ 
Anderson came here. I- was surprised to see so 
little improvements made, in view of -die .large 
appropriations, which /I know have been mad§* 

^Your head chief had no house built, and no farm 
fenced or ploughed. The money for this had been 
appropriated, but did>' not come into my hands. 
Your head chief. Lawyer, ^.was entitled to receive 
pay. The money had been^ appropriated, ^but I * " 
found^ none had been paid to him^, except what Mr. • 
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■ Hut chins paid. He had pAid all Xhat he re.ce|.ved. . 
r found that you had no scliool 'house, altho ^ 
Teacher had been sent ; that you had no Hospital 
built-, and your Mills were not furnished. This 
was not the fault of Mr." Hut chins he had jdon4^^ ^ . . 
what he. could to complete the Mills,, although he 
had received •no money either for Mrlls, Hospital 
or Scho<il,38 ; . : 

/ ^ • • ■ , ■ . • 

The Indian Peace Com mission Treaties r l867-1^6^ 
: ' ~" — ■ — ~ — ' . . — ' — — • 

The Indian Peace Commission or Sanbpm Commission went to 
:^he trib,es of the- southern plains. Rocky . Mountains and northern' 
plains during the 'years 1S67 ,and i86S and; signed a number of 
peace trefaties with the tribes. The treaties all had tJae same 
basic formula which provided specif ic educational benefits. 
The follovjifig' article, tal<feh from the Sioux' treaty of that 
c9inmission (April 29, 1^63, 15 Stat. 63 5) is typical of the 
provisions of these treaties: 

ARTICI 



. .In o^'^er to insure the' civilization of the Indians 
entering into this treaty, the necessity of edu- 
cation is admitted, especially of such of them as are 
or^may be 'settled on said agricultural reservations, 
and they therefore pledge themselves to comipel their . 
children^ male arid female, between the ages of six 
ancJ^dxteen >yeaps, to attend school; and it is here- 
by made the. duty' of the agent for said Indians to 
see that thisXstipulation is strictly complied with; 
and the UnitedXstates agrees that for every thirty^ 
children ^betwe.en said ages who can Toe induced or 
, compelled to attend school, a house shall be pro- 
vided and a teacher competent to teach the element- \ 
ary branches of an English education shall be ^ 
furnished, who 'will reside among said Indians, and 
Faithfully discharge Ms or^her duties as a teacher. « 
The^ provisions ^of tMs article to coYitinue for not / . 
less than twenty years. > * 

>■ ' i ■* 

' The T^ribes were pt*imarily concerned with protecting thej,r 

lands , and ensuring :tha1| they would be allowed to live in peace 

with no further* intrusions by the white .irieh on their hunting 
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lands* They did not contemplate settling down at agencies . ' • 
until they had exhausted the game and mai^y^ figured that they 
stifl had a generation before they would have to farm, 'There- 
fore they did not give the idea of schooling very serious \ 
attention. • \ * 

.During the meet il^ with the.Kiowas and Comanche s, Senator- 
Henderson, a member of the Peace Commission, told the tritjes 
assembled^ at Medicine Creek Kansas: "We^are authorized to ' 
■build for the Indian school houses and Churches, and prpvide 
teachers to educate his children. "-^^ - 

Sata^ta, the Kiowa chief, replied: "I don't wa)# any of • 
the se Medicine Houses (schools ^nd churches) buiit in the 
country.- I want the papooses brought up just "exactly as I am." - 

John Sanborn, addressing the Oglala Sioux at Fort Laramie 
in May of 1^68 promised:^ , ^ f^r those of ^i^r people who * 
desire to abandon th^ chase and commence farming we shall agree ^ 
to provi.da cattle, sheep, clothing, implements to till the soil, 
and food until crops are raised, schools for the jchildren and - 
physicians for* the sick, and. white men to learn your people how ^ 
to farra."^-^ o . 

C. C. Augur., .commissioner to the^ Shoshones and Bajinocks, 
informed them that the treaty provided that 'Vour agent willr. 
live there with you, and you will be provided -with storehouses 
and saw mills and grist mills to make your flour, and a place 
to teach your children. "X , 

On the whole the ^^sponse of most of the tribes was that • ' 
they could consider everything when the tn^me came that' they 
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were forced to .settle down. Until that time .they had no desire ^ 
to come to thi^ agencies and l±%e like white rflen. But they 
placed no bar to. any of their people who' wished to take advant- 
age of the services. 

CONCLUSION ' . , ^ 

We €ah see from the variety of treaty prpvisions and the 
recorded promises and comment^ by both Indians and treaty com- 
missione^^s' tha^ a broad variety of services was proniised to the 
tribes ' during treaty councils. In some cases, no'tably the Nez . 
Perce and the tribes signing, the treaties, the gover^i- 

ment failpd for many. years to fulfill its obligations. In the' - 
case of the Chippe^as the ijerformance was unsatisfactory and 
perfunctory at best. " ' 

The continuous^ reliance li^on the President of the United 
Statjes, or the "Great Father" by the Indians is symptomatic of * 
conditions of the '.times; The tribes coulcf not readily believe 
"ohp. treaty (Jomihissioners because they had^^' often been betrayed 
\by them in previous negotiations. Th^io^* only hope l§ty in-appeal- 
' ing to the moral stature of * the President with the hopes that - 
he would a'ct wisely. on-^their behalf. Allowing the .President '^to , 
determine the mannei; arid leiigth of services due them was a way / 
of |)lacing responsibility in one pe.rSon ra'the^r than in seeking 
* to get: satisfaction from a la|!ge> bureaucracy Which seemed to 
change with every shift p'l" the-"wind. • , ;^ " . v' 
• ■ Th^e seem,s' little doubt that, in sighiyig and ratifying .the 
treaties the IJnited ..States assumed a variety'' of legal oSliga,tions' 
to Indiana, many -of which have not yet ''been adequately fulfilled. 



V7e will turn, in the next section, to a discussion pf the ^ 
many instances in which government agencies., other than the 
Bureau of Indian Affairs or Department of the Interior, hayj^ 
bgen ..designated by Congress as the agencies and departments 
••CO carry out the legal obligations -of the^ United States. . 



Ill . ' HISTORICAL ALLOCATION OF LEGAL RESPONSIBILITIES Ql' THE 
UNITED STATES TO GOVERNMENT DEPARTMENTS ' AND' AGEK(ilEs\: 



The tlfo concluding 'sect ioni of this paper are intimately' 

related tO' each other^and are* distinguished primarily by the . 

methodology of the approach and the orientatioa- of the subject 

matter. Two fundamisntal facts, one legal and one. ha,storiQal, 

emerge in any discussion of * the legal responsibility oT ;bhe 

United States for education of-thef AmericaLn Indian peoples, i 

We can summarize them in two- complementary propositio|(s: 

1) Congress has historically reaerved to itself^ the 
right to designate, by statute, ; to any department or 
agency, governmental or 'private; a function to per- - 
form for American Indians 'and various departments ,^ 
and' agencies, over the courses bf American hisj^ory, :' * . 
have held statutory* powers and duties to perform 
functions for Indians. . . \ 

"2) When Congress, by statute, assigns a duty to a 
government department, agency, bureau or comraj-ssion; 
a state, a private organization, or a tribal or in-' 
tertribal organization, the legal responsibility of 
the United States follows the assignment „"of duties. - 

. "There have been some questions by govfrnment departments' 

asked. to assume a trust and legal obligation for Indian 



matters^ In general these questions come in the form of two 
general /theories. One theory sees th^ Indian treaty as a 
cpntiract^ primairily between an Indian tribe and the Department 
of War or Department of the Interior and not as a legal, docu- 
ment in which the ir-^hole United States gov.ernment is involved, 

Tlgte other^ theory seems to have arisen following the Civil 
War and lias been sporadically used as a justification for re- 
fusing to fulfill statutory duties' imposed on a department or 
agency by Congress. This theory advocates "the proposition )that 
programs and responsibilities are not allocated oh the basis 
of racial background but on 'the basis of a demonstrated need ^ 
of a certain portion of the general population of citizens. 
Therefore, the reasoning goes, the agency or department need 
not concern itself with advocating speci'al interests of Indians 
or performing special tasks on "behalf of the 'Indian population 
in. distinction from other groujis and interests which it is 
designed to serve. 

Both.Xist0rically and legally these theories are fallacious 
and have consistently been denied by both the Congress and the 
federal ^courts. We have already seen the intertwining of two 
theories of the federal relationship and the responsibility, of 
the United States for perfoarniing certain functions for Indian 
people. " We have also seen the many treaty articles which indi- 
cate the piromises made by treaty commigsioners of the United 
States^ of American Indian tribe^ and, in some ' cases, the resppns 
Qf the Indian trit)al officials to these promise^., • 

We Will , turji, in this section, to a discussion of those 



instances in American histbiy when the Congress, acting under 
its powers to legislate domestically with respect to the gov- 
ernment departments, and under its powers derived from the 
Interstate Commerce Clause regulating trade with the Indian 
nations, has designated a certain department or agency to per- 
form certain functions for American Indians. In the last 
section of this paper we will review the legal doctrines of 
intrepretation that are used with respect to Indian legislation. 

\ 

/ ; . . . ■ ' ■ - 

A Contine ntal Congress and Articles of Confederation 
1775-17Hb 

The mosY immediate probirem of the Continental Congress was 
establishing peace and" friendship with. the Indians and ensuring 
that they remained neutral during the Revolution. On July 12, 
•1775 the Continental Congress created three districts or depart- 
ments for handling Indian Affairs, the northern, the middle, 
and" the southern. Five commissioners were appbi^d for the 
southern department , three for the middle department and three 
(later four) for the northern department. The commissioners 

were responsible for making treaties and preserving peace and 

■ " ■ ■■- 

friendship with the Indians. The first ^tre^ with the Indians 

the trUty of September 17, 177^^' with the Delawares was signed 
by the commissioners of the middle, district and^/promised the 
Delawares a seat in the Congress if the Revolution should be ^ 
succd'B^ul.' 

Following the 'Revolution the Congress was organized under 
the Articles of Confederation and it est^ablished, two depart- . 
' ments, the northern department which included everything west 



.1P 

ft 



of the Hudson and north of the Ohio River, and the southern 

department whicih included all territory south of the Ohio ^ 
2 

River. The department heads had the same responsibilities 
as did the ea*rlier department comiiiissionei^s^. 

1 ■ • 

B. Immediate Post-Constitutional Period. 17^9-1^06 

Two phases in the Constitution" authorized Congress--tx)'act 

as th« chief authority in delegating responsibilities among .jtlid 

government departme/ts for Indian matters, the treaty-making 

clause and the interstate commerce clause. The War Department 

•J- ■ 
was created- in 1739 and the Secretary of War was given primary 

responsibility :gor Indian matters. 

Irxdian Affairs ,wa:s not an exclusive War Department matter, 
however, since the' State Department assumed responsiblity for - 
maintaining the treaty "records and document^ and the Treasury 
Department assumed control over land patents derived from sales 
of lanas and therefore ass^Cuned-a responsibility for Indian land 
matters. ,The Act of August 20, 17^9 provided for zhe appoints 
ment of , Indian trfeaty commissioners and the act of September 11 
17^9 established the governor of the western territory as ^ 
^Indian -superintendent . 

The Act 0^ May -g, 1792-^ gave the Treasury 'Department, 
res^>©^nsibility for the purchase of' all Indian goods. In 1796 ■ 
the Ipdian Trading House Act was passed by the Congress and 
set up trading ; houses on the frontier to supply good^ for the 
Indians p exchange for their furs. The agents" of the tradi/g 
,hou^e,4 were' appointed by the President but they reported their 
accounts to the Treasury D(e^paa:n:inent^ ' . -o 
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Summary > In the -first two decades of existence under the 
jConstitution Indian matters were shared by the following 
departments or ageiicies:'^ 

1) Preserva1;;ion of Political Documents - State Departmient 

2) G?ne;?al Indian Matters - War Department * 

3) Local Indian Agencies - Governors of ^^;territories 

4) Treaty Negotiations - Presidentially appointed treaty 

Commissioners 



5) Land ^Mat^ers - Treasury Department ' ^\ 

6) /Procurement, of Annuity Goods - Treasury Department and 

, ' . . War Department 

7) Operation of Trading Rouses - Treasury Department 
B) Territorial, Affairs involving Indians State D^artme^^t 

In theory the War Department was given the mjor responsibility/ 
for Indian matters according to the; statute establishing it. 

• In reality , however, the major/ functions re^quired of the UniVed 

• , ■ ' ^ ^ , ' . . - - / . 

.States under its treaties • we re> performed by. the Treasury Depart- 

ment * , ] ^ ■ ' d , J 

G. The Trading Period, 1^06-1^34 ^ 

■ ■ . ^ ^ ^ . . • V 

This period marks •a^^'trans it ion from the°amorphous organi- 

zation of the federal government in its formative years to the 

/more formal organigatidia. by departments with a clearly def ined| 

mission and^^ufficient^ administrative history to have establish- 

. ed procedures and lines „ of responsibility within themselves. 

After this period,, •^hich end^ with Jyhe .organic act establishing 

^ the Bureau of Indian Affairs, we can discuss the allocation of ' 

service functions among government departments with the assurance 
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that Congress, having established the various, departments of 
government and supervised their operations, deliberately 
allocate* service functions because it believed that the 
respective department? were able to provide the necessary- 
services. ' ^^ » 

In, 1806 the office of the Superintendent of Indian Trade 
7 

was est^ablished. \ He was appointed by the Presidejlt, had as 
his responsibilities'the purchase of goods and implements iQ- 

' tended for trade with* the Indians, and reported quarterly to 
the Secretary of the Treasury. This office continued until 
lS22 when it was abolished.^ The-Bureau of Jndian Tra-de, as 
this office came to be known, reflected the political status 
of both the Indians and the United States. Tribes still con- 

■ sidered- themselves as independent natiohs .and their relation- 
ship with the United States being that of ^ favored trading 
partner. The United States, anxious to preserve its! indepen- ^ 
dence from th^ European colonial powers who still had designs 
on North America, used the Indian trading program as a means ' 
of ensuring that 1;he tribes would look 'favorably on the United 
States rather than Great Brit ian. 

The Louisiana Purchase , of 1^03 and the successful cohclus- 
ion of the War of ldl2 allayed -American fears that they would 
not.survive or, il" they ^survived, that they wowlW not be able 
to e^ipand westward. By 1^19 'the fears of ^^'iEafopean °;re-conquest 
had abated and the' ci'irilization fund was created to ensure the 
peaceful relationships With Indians and to prevent their ex- 

^tinctioh. In 1822 with the abolition of the Bureau of Indian 



Trade the Congress saw itself ready to undertake a systeriatic 
organization of the west. In 1824 Secretary of War John C^^ 
Calhoun created the Bureau of Indian Affairs by departmental 
order and appointed Thomas L. McKenney^ who had been Superin- 
tendent of^Indian Trade, as the first head of the bureau. His 
responsibilities v/ere simply to administer* the civilization 
fund, exajnine claims arising from Indian relationships, and 
handle routine office correspondence. 

In the Act of July 9, 1^32^ Congress authorized ;the Presi- 
dent of the United States to appoint a Commissioner of ^ndian 
Affairs who was to have direction of all matters arising out 
of Indian relations. Two years lat^r in the act of June 30, 
1^34"^^ Congress passed the organic act which made the Bureau 
of Indian Affairs a permanent agency of the government. The 
organization of the agencies, as we have seen, followed/ the re 
quirements and colligations of the treaties rathe^r than a 
systematic organization of the services which the bureau wasi, 
to perform. * . 

Most people assume that following^the creation of the 
Bureau of Indian Affairs most . Indian matters have been a^fuhc^ 
tion.of that agency and that other government agencies have' ^ 
not had a i?esponsibility for Indian matters. Such is not ex- 
actly the case and we will now examine, department by depart- 
mient, how some of the fxaxxctions of the legal obligations /of 
the United States were allocated to different departments and 
agencies of the federal government^ h((w some were, allocated to 
private groups, and how some functions have belen allocated to' 



states and state agencies. 

D. Allocation of Legal Obligations Since 1^34 ^ 
(i) The State Department 

From the foTinding of the United States the State Depart- 
ment was responsible for maintaining the records and documents 
of the Indian treaties. There" ha§ always been a profoTind con- 
fusion concerning thQ> number^ of Indian treaties actually / 
ratified by Congress and considered binding legal documents. 
Part of this confusion has been a ijeSult of the manner in 



which the State Department performed its duties. The State 
Department numbered the treaties '^nd began with the Treaty of 
August 14, 1722 between the Five Nations and the Governors of - 
New Ybrk, Virginia, and Pennsylvania, The first, seven treaties 
according to the State Department, numbering system are actually 
treaties made prior to the establishment of the United States, 

From 17^9 to 1^73 the ^Department of State supervised the 
affairs in the Territories of the United States, It was res- 
ponsible for handling .correspondence between the President and 
Territorial officials, the p^^inting of Territorial laws, and f ji 
other matters including Indian Affairs, A substantial portion 
of the relationship assumed 'by the United States with Indian 
tribes vas^a matter of State Departinent 9oncerri even though 
the Bureau of Indian Affairs was designated to perform the 
service and supei?yisory ftoctions under statute, * 

The Act ojf March l,.lS73r"^ relieved the State Department 



of "th^se funoT^ions by a simply transfer of duties': 

! 



That the Secretary of the Interior shall here- 
after exercise. all the powers and perform all 
the duties in relation to the Territories of 
the United States that are now by law or by 
custom exercised and performed by the Secretary 
of State. • * . ^ 

The State Department h^d ano^^^r function, however, that 
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was intimately involved with "Ifidialri'* treaties. The State De- ' 
partment represented Indiah tripes who had been allies of the 
United States in the War ^f l8l2 and defended the United '.\ 
States against the claims of Indian tribes who had, been allies 
of Great Britian in t^e arbitration headings coming out of 
that war. 

• Finally, the State 'Department- has assiimed respon.sibility 
under. the Inter-American Indian Convention for sending dele- 
gations of American representatives, generally today Indians, 
to the quadrennial conferences of the Inter-Americ^^r^fnstitute 
The responsibility ofv the 'State Department remains in^ this 
particular are'a today with respect to Indian matters, 
the possibility of tribal trade contracts with foreign nations 
makes it seefti likely that sometime. in the future the State 
Department will have more responsibilities -in the field of 
Indian Af f a jf rjS . • . • 

(ii) The 7reasuiT Department - 
We have already discussed how substantially the Treasury 
Dfepartment w^s involved in Indian matters during the first 
jbour decades of Ameriqfan' independence. The matter does not 
end there by any m'eans> Jhe Compiissioner of Indian Affairs 
was designated "by the statute ^hich jsreated' the office to pass 

■ ' A-i ' ■ ^ . ' ■• 



"all accounts and vouchers for claims and disbursements con- 
nected witja Indian affairs" to the "proper officer of the , 
Treasury Department." Thus while the Commissioner had as his 

immediate superior the Secretary, of War and later tlie , Secre-. 

" ' ' ' ■ \ 

tary of the Interior, he had the responsibility to deal direct-^ 
ly with the Treasury Department in financial .-matters."'-? 

Until the General Land Office was established as a part ■; 
of the Interior Department in lS49', the' Treasury Department. . 

, . ^ ■ ■ ■ ^ . ■ , 

was in charge of public lands sales, and part of its i^espon^ij^- 
b i lit y under the treaties was to 'erjsure a minimum price for 
Indian lands ceded under special provisions, .especially in the 
south, 'to raise a fund fqr education. In the Apprppriation 
Act for- the fiscal year iS^g-^^ the Secretar^y of the Treasury • 
was designated to invest the moneys derived f rcsm the sales of 
Cherokee lands under treaties concluded b.% Pontotoc in 1^32 
and Was;hington,,,D.C. in IS34, The Secretary of the Treasury ^ 
held this responsibility ikitil the Act of July 27, 1363^^ 
transferred those special responsibilities a^nd all other res- ' 
pohsibilities h^ had- had tot Indian moneys ove:^ ta the 
^Secretary of thfe Interior. - . 

One of the most cUfriQus of the Secretary of the Treasury • is k ' 
^ ', ^ " ■ ■ , , ■ • 

responsibilities under the 1^49 act was that he became the 

trustee for the Eastern Band of Cherokees. 'They had separated 

themselves from the main portion of the nation duj-ing the days 

of the Removal policy but were still eligible to receive treaty 

annuity funds. Ther lB6$ act transferred' this functaon over the 

Eastern eherokees to Interior also. . . 



The S^ecretary of the Interior, however, did not fulfill 

■ * * ■. 

his responsibilities in a manner approved by Congress and so 

in IS76 Congress took the trust-funds' back from the Interior^ 

Department and. returned their custody =to treasury: ' . . 

That all stocks, bonds, or other securitiesv or 
" evidences af indebtedness now held, by the ''Secr^- * 
tary of the Interl'or^ in trust for the, benefit of 
certain, Indian tribes shall, within thirty days' 
" from the passage of this a*ct, ^.be transferred to \ ' 
. the Treasurer of the United States", .who shall be- 
come the custodian thereof ■; and it shall be the 
duty of said Treasurer to • collect all interest ; , . 
' falling^ due on said bonds, stocks, &c, and deposit 

tlhe Scime in the Treasury of the United States, and ' \ 

. ' to issu,e certificates of deposit therefor, in 

favor ^Of the Seer ei^ary of . the Interior, as tinistees 
for various Indian tribes. And the' Treasurer of 
J the United States .Shall also become the custodian 
of - all bonds and stocks which.. may be purchased 
for the benefit of any Indian tribe or tribes after 
^ the ti:*ansfer of funds herein authorized by treaty- 
stipulations" or ^by acts of Congress when , requested 
to do so by the Secretary of the" Interior. 15 
» . ■■•*._ ' * * 

Today the Treasury Department • is still the cusNsodiah of Indian 

trust moneys alt lioiJLgh/ the Secretary of th|fe Interior has consi- 
derable more voice in how the funds are invested. 
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^ (iii) The^ War Departmen;b / , • 

We l;iav^ already seen^'that ^ the' War Department was the first 
federal department ^in which Indian Affairs ;.in a general sense 
was housed. In IS49 when the Interior Department was crea 
the ^ Bureau of Indian -Affairs was transferred from tbe War, 
Department t^ Interior but that: did not terminate the . responsi- 
bilities assignedy6o the War Defp^rtment con^cerning Indians. 

The best know statute regarding the responsibility of - 
the War Department is tfhat . tr^ansf erring the abandoned military 
posts to faoilities for Indian education: ^ - 
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That the Secretary of War be, and he is hereby, 
authorized to set aside, » for the use in the 
establishment of noiTtnal and industrial training 
_ schools fo'r Indian yoiith from the nomadic tribes 
having educational treaty claims upon the United 
States, any vacant posts or barracks, so long 
as they may not be required for military occu- 
pation, and to detail one or more off5.cers of 
the Array fpr- duty in connection with Indian 
•education,' under the direction of the Secretary . 
of the Interior, at each such school so establish- 
ed J Provided, T«hat moneys appropriated or to be ' 
appropriated for general purposes of education 
among the Indians may be expend^ed, under the 
direction of the Secretary of the Interior,' fcir . 
tlie education of Indian youth at such posts,* in- 
stitutions, and schools as he may consider ' ' / 
advantageous or as Congress from time to time maf- 
. , • , authorize and provide^^lo • , 

%he War Department , in the case of this 'statute, is caj.led 
..I ufs^n specifically to provide property to /fulfill, tre'aty obli- 
gations due to Indian tribes., A later Congressiona^l Resolu- ' 
tion specifically authorized the use of^Fort Bidwell Military 
post for Indian education. ^ ' * . 

In ,genera!L -.Congress has bfeen very specific wi€h, the War, 
Department about treaty provisions; Whten the U.S. Army. Corps • 
of .Engineers was building the daps on the Missouri^^iver/ ^ 

following the Second World Wa^, it was busy acquiring river 

■ " , ^ ■ ■ " ' •■ ■ '■ / 

froiitage lands for the dams. ; Congress did not feel that- the /• 

power of condemnation should be exercised indiscriminately and - 

consequently passed the Act -of September 30, 1950-'-^ which re- ■ 

'Iqi^red the Secretary of^.the Interior and the Chief- of Eri-glneVrs,_ 

Departn^ent of the: Aimy*|' to' sign a contract with t)ie Standing ^ ' 

. '-. Rock and Cheyenne Rive r^gioux trit/es. But Congress warned: ' 

No s;(ich contract shall' take effect until it shall: . ' - ' Jv % 
hajre ..been, rat.ifi'ed by Agt of Congress and rati fiied ' ' ' 
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in writ ifig by three -^q^^ adult members 

of o the tw0 respect i^^ ^ • - . " 

The thr^e^fouiHihs qu^ of -course, being -the number* 

of 'adults Required under t^e Ti^eaty of lS6S, with the Sioux,. ' • 

In recent years -Vthe War Department ^ was inci^^ingly 

• called uppn far surpius property that could be Vs^d for Indian 

matters. V^he Act of .March^l^ 1949^"^ for example, transferred 

Bushriell 6-eneral Hospital in'^Utah from\.the War Assets Adminis- ^ ' 

^ tratjion^to the Interior- Department for use ais, a. vocational , . 

'school for Indian"; children. ^ And i:^he appropirdation Acf of 

1956 -the Seci*etary of the Army was authorized to trsinsfer 46 

^ ' ' 2Q 

buses to Interior Tor Indian education purposes. ^ / 

(iv) The . Agriculture Department - 

The Agriculture Department was* created in 1^62, but dit^ 
not receive fui-f department status until" M^y 1^B9. In 1903 
the Congress transferred the powers "then .exercised by the Sec- 

^ retary of the Treasury establishing the Bureau oX Animal 
Industry to the Secretary of Agriculture and authorized the 

: fAgri culture Department to "ef fectSially suppress and extirpate 
contagious pleuropneumonia,, foot and mouth. diseasd, and other 
dangetrous contagious', infectious, and communicable diseases^ in 
^ .cattle and other livestock." Indian ^Territory was included in 

'' the Secretary's scope of work and the Agriculture Department j 

assiimedcSresponsibility,' in * cooperatioli with theNlnterior De- 

' , ■ • * . • ' . * A. . ■■ 

. ^rtment, for Indian cattle. ' r . . 

^ . Since, that time a great many programs of the Agriculture 

'Department have beerv made-^a^ilable tg Indians alid ^Indian 
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tribes. Early in its existeac^^' the Bureau of Plant Indus-^^ry 
of ,Agricultui'e provii5&d Sssisy&nqe ,fur Indians. The Farm 
Secui^ity Administration and the Civilian Conservatipn Corps 
ih^ the Depression provided services to Indians under special 
rulings by the Solicitors 6f the two departments, Interior and 
Agriculture; The Extensic/n Service of the Department of Agri- 
qjxlture has been made ava/ilable to Ihdians; loans under the 
Production Cre\iit Administration hav^ been granted* to Indians 

' ■ ^ ' / * . * ■ ' ^ 

wxth trust' lands, and trie Soil Conservation Service has been 
made responsible to wcfrjc on Indian reservations also. In; 
recent years Indians^ hafy^e been made eligib^fei^or loans to' . 
purchase laiad:S for consplidation' of reservation land h(S)ldings^ 
under the Farm Securitjf funds 

The, Agricultai^e Deipartment has also been given the respon- 
sibilit3gr of providing smrplus commd}iities and food stamps to 
'Indians* uiiddr the Agric;ultura!^ Act of 1^U9 and succes^ve 
amendments. ^ In the ca^e of surplus commodities IndiansWei^e 
^iveh the third priority, coming after the use of coramodiitslesJ 
for barter for products 
of commodities for h^rt 



not macde in the United ^States and u^e 

' ^ ■ --^^ . ^ ■ \ 

r.or exchange of . strategic materials^ \ 

• .. ■ ^ 

but before voluntary agencies. 

'(v) • The 'Departi^nt of Health, ^Education > and Welfare 
\ The De]gpj7tment . of Health, Education and Welfare was 
created ±^ 1953, incorpoipa±ing mo&t of thd functio/\s of th^ . 
old Federal Security Ager^cy. 41^ost ^jnihediately the new de- • r 
payment inherited a mult'itjide of programs, some of * which had ; 
been designed for specific racial groups. Inxl954 t^e Indian 
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Heaiiih Service was transfe^rr^d to HEW from the' Department of 
the Ip!terior making H.EW Responsible for health services for 
Iridiaris. HEW also inherited the black colleges. In lB62 

Congress ha'l; passed the Morrill Act wjdfch. provide^ land .grants ^ . . 

. ■ , ' X 22 - 

for agricultural colleges in , the western states , ar/d •amended 

severai times in thfe next Congf^sses. This legislation was 

expanded.in what is^ called^hfe Second Morrill Act 1 to- include 

the coileges^^or blaclj/stiidents in what appears to have been a 

desperate effort t^di&criminate in fact but not "in law. 

Several black o^leges were funded under the provisions of , 

this second/act in a "separate but equal" doptrine of edu-cation. 

Iny2:940 Howard University, which until that time J&ad been '/ 

: super^/iseid by the 'Department of the Interior, was transferred^ ^ _ . 

/• • ■' ' . ' , 24 

to /the supervision of the^Fede^'al Security Agency: * , , v ' 

The fvtrictions- of •thefDepa'rtment of the Interior " . ' - 
relating to -the administration of l^oward Ifniver- 
'sity .are transferred' to the Federal Se-curity 
Ag,ency aind shall be administered under the dir- 
ection and supervision of the Federfal Security 
Administrator.® The annila^ report j^equired' to be 
fulmished to the Secretary of the Tnterior by 

■ the president and directors of the University - " - 
./ shall be furnjsh^'d to the Federal Security Admin- , • - 

■ istrato^EU^^he Office of Education shallycontinue. • • 
" to' make i^s^ inspections of and reports on the - * 

■« affairs of Howard University in accordance with " / 
the provisions of existing law\, ^ ' • . " ' • 

HEW thus became responsible for Howard' University when it ex-.« 

pandad' from its ol(?^ agenVy- status,^int6 jepartm 

We have, already discussed in the firSt section Of this 

paper . how HEW^e.came responsible for B%j Sl5 and other educa-"^ 

tional programs f or Iridialis in recent years. .The expa^^ibn of 

the concept of federal responsibility for areas that hatJ beeh ^ 
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affected by unusual federal activ^tt^ expanded into many areas 
during the 19 56s and^ i96ds'^^6 that* it was understood in the 

■ . . ■ ■ v. • • ' .. ■ • ■ ^ * ./ \ , . 

Elementary 'and Secondary Edutsation Act of 1965 that the federal 

government wag re^^ponsible to assist areas that^Were piBrpetjial-- 

^ ■ •# • ^ , ' ' ' 

ly low-income areas; Indians were clearly id^^ntified as one. 

specif it area^of continued low-income .and the Se.cretary of the ^ 

Interior was identi^fidd as having a statkis coc^parable to a - 

'governor's "status 'in applying for funds under the act, and its 

amendments. ' , . ^ ~ • 



^ (vi) This Commerce Department 
- ' ^' . ■ - ■ ' - - . ■ 

' " The Commerce, Department was . created on Febru?try 14, 1903 

as the Departmeht.of Commerc^ arid'^Labor. Ten years' later on • 

Mar^h 4, 1913 the department' was ^epai^ted into twQ depart-' . ' 

menlj's, Labor and .Commerce.,. We have- already discussed in the 

/ i ' ■ ■ ■ . 

• • ... . . ■ . ■•■ ' < 

firsj: g^ection the a^&ignnient of respjons±tri±r^es t© the Commerce ^ 
DQpa|?tmekt' under the Area Redevelopment Administration -^ •an(i ) 

its successor agency the Economic Development ,*Administ ration. 

■ (t • . • • ■ • 

The -Commerce Department,, through the *U,S. Patent Office, 

* ' *' * , ■. * «*■ 

has beeri designated to apj^j^ove trade marks /*used in-^ commerce 

with foreign nations or among* t^ie several States, or with 

'Indian tribes," under the Act of February 20, 1905. * Con-^ " 

sisten1il,y throughout this act commerce with Indian tribes is 

giy^n equal status to commerce, with other nations and the 

several states. , o ' \ 



(vii) , The Labor Department 
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The Labor Department became responsible) fot prs^iding 
programs for Indians in the 1960s 'when the $oci^l program^ 
for tiraining began to ,be expanded. Funds^ were Iraade availalple 
through the Employinent- Security Ad;ninist ration! Indian '\ - 
-fribes were made eligible /for spprisoring 'p]fogJams administered 
by the Labor Department under; the Maripower| Tririnin^ Act of 
1965^"^ and were specifically mentioned aslspolnsoring agencies 



along with^ units of federal^^ state and local /governments in 



the "Emergency Employment Act of 1971.'* 



/ (viii) "^ Housing arid Ur^n Development Bepartmant ^ 
.\ X ' ; The Department of HQUSing and Urban. Dejlrelopment was es— 
^ tablished under the Abt of September 9', 19q5^ and -became 
- effective as a department in November 1965/ The act trins- ^ 

f erred to the^ Secretary of H.U.D. all the duties of the: * 
' Housing and Home Finance Agency including |the Compiwiity ^ ^ 
- Facilities "Administration and the Urban Renewal' Administration, 
the Federal sjlousing Admihist rat the Public Hoiising- Adminis- 
tration, -and the Federal" National Mox*tgage- Associstti 

With this transfer the Secretary of H.U.D. bebame r^ispon- 
sible for some of the Indian housing programs.*^ Indium tribes' 
• were already regarded ^as sponsoring agencies in the a^ea of 
low: cost housing under the apt of, Octbber 15, 1962.^ Tribes 
'have^ since expanded th^ir hou^^g programs by organizing 
housing authtDrities of/ their own on a reservation basis, often 
making the housing- authority identical to the tribal council 



membership. 
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(ix) Summary ' ' . • ' . ' • ° • ' . " 

^ From^the Wry beginning bf^^ tlje republic Congress> has 
allocated various po*irfcions* bt the -legal responsibility for' 
Indiang xo." the different government department Sw As riq^w 
cabinet l^Vel. department s haVe been organized and their, pro- 

, i O » 

grams expanded, Congress has authorized services to Indians 
in various fields ISy amending.pieces of legislation and, 
speci^ficalXy including Indians. We shall see in the^inal 
|ection .of j^is paper the legal theories at wprk behind such 
allcrcationg. .' „ . • * • 

However it must be noted that Congress has ^ot simply 
.assigned duties to, federal agencies. From the very beginning 
of the relationship with Indian tribes, and contained in some 
of thfe treaties is the ^ cance.pt ion governments and 

private agencies can -be designated as legal Entities capable 

{ . ' • \ ^ ^ 

of assisting bhe federal government, in: fulfilling its treaty 
responsibilities^ to Indians. We shall now turn- to some of 
those -instances where the fedej^al responsibility for provid- 
:j,.ng services to Indians has been made a state or private 
organizational matter. ■ , • ; * 

, ■ State and Private Involvements in the Legal Qbliga T-\ 
tions of the Federal Government ' ^ 

"(i) Treaty allocations of the .legal obligations 
In some of the earliest treaties ;the federal govemmgnt 
made provisions for e ducat iona3r-and other services to be pro- 
vided ibo -Indians by private agencies. Perhaps the Jfirst 
treaty in which a -private party is designated to assist tl^e 
' ' * ^ .■■ * , ' ^ .; ■ 

. ' -90- . . ■ ■ 



Indians is the treaty of Atigust 13, 1^03^'^ with the Kasks^kias. 

Article 3 states that: . v v . ' 

whereas gj^eater^ part of the said ^'tribe have 

been bapiifesed and received into the Catholic i^hurch 
to whi chutney are much attached, the United States, 
will give^t annually for seven years one hiindred 
dollars towards the support of a Spriest of that 
relig'ion who will engage to perform for the said 

• , 'tribe the duties of his office and also to instruct 

as many'^of thgir children as possible in the rudi- 
ments of literature. And the United States will 
further give the sum of three , hundred dollars to ') 

• " assist the said tribe in the erection of a church; 

., ' * • t 

^ In succeeding treaties it was not ^unusual to have mission- 

' - ft. 

aries acting as interpreters' for the government or the tribes 

land promising, as part of the^^reaty proceedings,, to perform- 

.certain functions, usually educational, for the t;t*ibes* upon 

their ratiificjp.tion of ithe' treaty. Some examples of these al- * 

locations /iby treaty of services functions, are: 

Treaty with the Wyandgt. Senecay Delaware, etc ^ 
Septemljer 29, 1817 C7 Stat. 60) ~ ' ^ 



ARTICLE 16 



Some of the Ottawa^ Chippewa and Potawatomy tribes, 
being attached to the CatholUc religion, and be- ^ 
lieving:.they may wish some of th^ir children here--' 
after educated,, do grant- to the rector of the 
Catholic ch\irch or St. Anne of Detroit, for the use 
of said college to be retair^ec^^r sold, as the said- 
rector and corporation may .judge expedient, each, ^ 
one' half of three sections of land, to contain six 
hundred and forty acres, on the river Raisin, at a 
place called Macon;, and three sections of land, not 
y^t' located, -which tracts were reserved', * for tha 
use of the said Indians , by the treaty of ^gfe^l^it , 
in one thoijsand eight hundred and seven; and the 
superintendent of Indian Affairs ±n the territory ^ 
of Michigan, is* authorized, on the part af the said 
Indians, to select the said tracts tff land. 




Treaty with the ^Cherokee, 
(7. Stat; 478) 



December 29 > 1^^5 
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ARTICLE. 4 .. y . . , ■ : - ' . • 

. ' ' ' • ' ■ 

And. Whereas by the several* treaties between . > 

. the United States and the Osage ' Indians the>lfriion ■ 

and HaiTOony Missionary reservatijDns which were " ' . • 
, establl^ed for their benefit are not situated . 
within the country ' ceded them to the Unite4 
States; the former being situated in the Cherokee' " ' 
counffc>ry. and the latter .in the State of Missouri. . ' 
It' is therefore agreed tliafthe United States 
, shall pay , the American ^oard 'of Commiksioners for * » 
Foreign Missions for the improvements bn the same 
' . what they Sharif -be al^raised- at by Capt. Geo. ■ * 

V^shori, 'Cherokee Sub-agent, Abraham Redfield and * 
Af P« ChouteatTor^such persons as the< President of • 
the .United State's shall appoint and„-thQ mioney 
f allowed for t'he same shall be expended in. schools 

among the Osages and improving their condition. 
» It is understood that the.-'Unit^d St&tes are to" pay ' 
the amount allowed for the" reservations in IJhis 
article and not the Cherokees. * 

■ ■ - X- ' ■ ' ' / ,, ^ , ■ e ■ 

The last treaty provision is par^iicularly important, as an:- 
illustratipn of the leg^l nature of the ^.regty^/oblrgation. 
becausel-^ongress, in thl Act.- of Aprff il, iSSo^^ released th4 ^ 
American Board of .Commissioneils for FSreigri%issions from 
their obligations to the Gsa^^^ on the condition: ^'That th6 
said board shall expend the s^ld money for the same* purposes, 
^mong other tribes not proYided adequately, wi^h schools, or 
means of., impraying their condition, which may seem proper in 

the' judgpient of the American Board of Commissioners for Foreign 

J . ' '\' . 

Missions, with the approval bf the Secretary of the Interior." 

^The two other statute^, the A6t of July 2d, -1366^^ pro- 
vided financial compensation 'to the trustfees of thel^isslon 
Church of the Wyandottes' far damages they had suffered' and the 
Act of Febr^ry'4,. iS'J'g^r^ compensated the Domestic and Inglian 
Missions and Sunday 'School B6ard of. the Southern Baptist Conr 
ventlon for moneys they Had spent* on Indian education. " 

: * . ' ^ ' ()1()4: / 
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' C (ii)^' Statutory Allocations of Leg:al Ob3.igat: 

' The General Allotment Act?^^ of Ip^? made proMsions for 

^cori^irtnation of land titl^ tp religious torganizi^i which ^ 

were preforming educational services fclr Indians"- in. section 

five of the law: ' \ ^' 

And i^ any religious society or other organization^ 
^s how occupying any of tfee public lands to which 
this act is applicable, ioV religioijs or education- 
al work among the Iridi3,ans> {the Secretary of the 
Interior is hereby authori-^ed^tp ponfim such 
occupation to such sooietyior organisation, in* • 

■ quantity not 'exceediHg prle hundred and .sixty acres 
ir^^any one tract so long :as the same be occupied, 

^ on such terms as he shallV ^eem jus'tj p'^^ f nothifig 
herein shall change or ali>er any claim of such 
societv for -religious pr ^educational ]gurposes here- 
t of ore granted by law*'; v;' 

Allocation of educn^tipnal responsibilities to private 
groups , espe cially churches and Imissionary societies f proved ' 
controversial at times. At the beginning of t|ireaty--making 
reMgious groups were in a better position to offer education- 
al services to tribes than was- the federal, government . - Tribes 
lived in remote villages and the government had only trading 
posts in thei*r vicinity. . Churches had volunteers who , saw it 
as thei*r^' religious duty to go into the wilderness and educate, 
the Indi^ans. ".^^ i 

Therte seemed to be no ques-iion of allowing religious 

■ V ' ■ ' ■ ' ■ ' r ■ ■ „ ' ^ 

organizatrons, funds and lands to provide education during the^. 

treaty period. The Act ,gf J^lih, 29, iSSS"' allowed the edu- 
cational work to.be thd bible, "if in the judgment of the ^ 
persons in charge of the schools, "TNt^ may be deemed conducive 
to the moral welfare and, instfruction of the pupils in such 



schools!" "It was, of course, always' "deemed" to be so and 
religious instruction found its way into the . gdvemmejit day 
aad^industrial schools, ' 

The reaction was as expected. , The Act of June 7 > 1^97 
the/ appropriation bill for the fispal year 1898, made. the 
following provision: "And it is hereby declared^""?©^ be the 
settled policy of the Government to hereafter make no appro- 
priation whatever for education in any sectarian school." This 
disclaimer, left many of the; established .mission schools without 

funding for; the future and some of them had' large numbers of 

V • . '-A- , .. ■ - ^ - , . 

■ \ r ■ - \ . ^ ■ ^ ' ^ » 

Indian St ucients. The result was pressure on the Commissioner 

of\ Indian 'AT-fslirs by the churches which resulted in the rilling 

\ ' . ■ ^ - : ^ . ■ -J\ • . ' \^ 

by |ihe Secret^Lry. t)f the Int^er^ar that tribal^ trust funds set 

asid^ for expenditure by the tribe could be U3ed in sectarian ^ 

sbhools. The Supreme C(S?urt^ upheld the Secretary of the 

Interior in the Quick Be^r v. Leupp case. ' 

-\ ' --^ " ^ A, 

Using ^tribal funds did not Solve the problem, however*,- 

• . 0 ' • \ • 

because ^tribal funds were held in t/rust by the government , and . 

had to be appropriated in order to be spent. The J^ct of 

March 2, 1917 had the following proviso: , . 

And it is hereby declared to be the settled 
policy \of the Government to. hereafte^r make no 
Appropriation whatever out of, the Treasury of 
*he United SiateS: for education of Indian 
children\ in any sectarian school. 39 

This provisionWemained t)^e law until the Act of March 30, 

196^^^ which amended the previous act to the extent that\ "This 

prohibition shall not apply to the eduQation of Indians in 

.accredited institutions of higher "^^ducation and in other ^ 

■ ■■ , . . .r. 94 - - . - ; . - \ 

^ ■ ■/: •• • " ' (1106* •.. : ■ ■ \ 
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accredited schools o-ffering vocational and technical training," 
with the clarifying ^ note *that thfe government aid was being 
»"extended to the-^student individually rather than to thie in-^ 
stitution or school." ^ * ^ ' 

(iii):, Alloca^ons to iStates " 

Indian Affai^rs has always been considered a federal- ' \ 

matter. As early as the discussions of the Congress olrgajiized 

under the Articles of Con^ederratign Indian Affairs was seen as 

a matter for the federal 'goveniment rathpr than the states. 

Of the original, thriteen colonies only N^ew York reserved the . 

. . ' • • • 

" right to treat with the tribes inside its boundaries. Untii 

the closing- decades of the last century states were totally 

outside tjhe area of Indian ijohcem/ They did re«ceive school 

lands in the ^land areas ceded by^the tribes ^ of the plain^but 

such* lands came under the Morrill Act or statehood admission 

jSLcts rather ^than as a contractual bargain for providing 
/ - 

services ^to Indians. • /' • 

^ • ' ' ' ' • ' 

By the ld90s conditions. haS^ changed rai^ically in the 



west atid developments in the field of federal-stSro* relations 
revolving about Indian iriatters were beginning to become im- 
portant. * The federal government had i^t^ fulfilled (many of its 
treaty obligations for treaties that hadwren signed a genera- 



' tion before. While it was.- developing off-reservation boarding. 

schools from the old Army posts it was evident that these 

» . • * * ■ 

schools -could tfot begin to- educate ^ sufficient^ number of 

■ ' • * * * 

children.. The backlog of pi'olniseU'scTTobls, educational pro-. 

• . ' • ' " -9 5 - . . . • 

o ' ' ' . . - 
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grams, ft)i$ qth^ .only alleviated by the in-.^' ' / 

• sistence .of the, Bureau of Indian Affairs that Indians who- had 
received the patient, to ^their allotments we^ legally cpAipetei^t 
5tnd therefore excluded from 'gdvernment services. j.' , 
>■ •> were being settled- oh permai^ent basis by the.. 
iSQOs. Outside of Oklahoma with its continual "iand Ashes''" 

,^n ci.eded Indian lands, the era of instant mining tpwns"and 
^sporadic migrations of populations was ^one. Toilms and ° f'' > 
county governments were now trying to provide the ordinary 
^ compWent of municipal services for t'heir constituents an.d a 
grea.t; many small educational systems- Were! created to seiTve * 
rural populations. As the automobile worked its way into^the^ 
nfral area^, .people wjere able to travel farther and^the old' . 
organization. -0:8 school, systems, the market areas of towns, and 
the financing _ of municipal services all changed radically. 

^^y the- end of the century there was. fierce cofiipetitian 
for school lan5Js and lands within 'Indian, reservations became 
" subject to state encroachnjent when they were classified "as 
"/chool lands." ^The- Act of March 2," 1901^^ allowed^- state td^' 
testifcs rights to school lands without enjoinilig the tribe as 
a paij^y if the Secretary of the Interior 'was made a party. 
However the duty of representing th6 -tribe itffeeted f^ll to 
the J^ttorney General under tpe stal^ute whether the tribe wa^ 

• involved' or '.not. . X / ' ^ . 

Four basic areas\of concern began 'to emerge .in -Nf federal- 
state" relations regarding Indians that, became ' thfe" vital-: areas ' 
111 later legislation. They were: 1) tu.ition payments to, 



rstata and local school districts^ fo^ edilcating Indian studenfg^, 1 
• .2) transfers of federal landsf S9metimes: Indian -lands.^ some- 
"-femes public lands,- in exchange for school districts providing \ 

' ■ y ■■ " : . ■■ V- ' . . , ■ " '^'^ 

edu<sa!tional services, '3) funds :^or construction of hew consor- " - 
- lid^ted schools serving both Indian and non-Indians, and if) 
' ,provisions-JE©*v-state§ to handle certain-^^^^^ ^ . 

\ , In tjae if irst category, "tuition, payments to school dis- / 
tri'cts, there. \/ere bOtlx gei]^era<l and specifdCv laws ^ authorizing 
■ the Secretary of 'the Interior to make pajrments.- The Act of ■ \. 
■ Jime /?, 1924^^ i> typical of the general statutes passed to * 

:'.:p 

statute for the two previous years and directed the Secretary 
of '"the Ihtej^ior^^^ any claims which are ascertained to be 

. proper and^just covered by contraclpg or not, for' 

tuition of IndiW pupils in State public schools." An example ^: 
° of specific statutes is the Act of February 13,, 1922 a Joint 
" Resolution, which allowed the President to pay tuition of the 
Montana Indian children. 

■ ^?^n the second -category, transfers of 4ands to. school' dis- 
' tricts in exchange for services, the Act of March 31, 190S^^ / 

au^^iorizing the Secretary of the Interior to issue a patent.jPfor 
certain land^ of the Santee Reservation-to school district . , 

' •naimber^tMrty-six i|j,ln9^ 'c . . ' 

example. This type of legislation |ias increased^notably since .\ • 
the Second W6rld War as school districts have grovm and land ^ ''. / ; 
(has become valuable for*buiMing large schools.,' Land transfers"" 

■ . ^ ■• . - 97.- .. - - . . ' - ■• 



/ai'e one aspect of Indian* edTicatibriv that ca^nnot be allocated, 
by. Congj'ess to any other government departnlent because the V 
major task ofi the Secretary of the Interior is to hold Indian 
lands in trusty 1 i; . * ' • / ' ^ 

The -A'ct of Augiist 2^, 1957^ is unusual in th:|,s .respect^. 

It 'allows tlje Secretary of the Ijaterior to transfer 70 acreW 

■ * * ^ . \ ' ^ 

to .the State of North Dakota for use ae the Nprth Dakota StHe 



School of Science> on the* specific ponditioi^ that the school 
'»^&hall Biake ; availablte for each of its sqhoOl years, for<a ' 
period of teb school }years, freeS tuition to ten qualified 
Indians who wi^h to attend such^^achool during,, such , school year. 

* ■* v> - • ■ ■ . - ^ ''''v .' ■ ^ " 

, The thirds category, funds for construction of schools, 
r\ w " 

was a direct result of treaty promises by the government to 

provide schools for the different tribe^. For the most part 

there had not been a systematic ef 'fort outside of day schools. 

to provide a decent education for Indian children. One of the 

early statutes, the Act of June 13 , 1929^ , a Joint Reg^dlution,"^ 

amended an appropriation for the construction of a ^consolidett- 

ed school at Turtle Mountain "Provided, That such school shall 

be ©.pen for attendence by white children and by restricted or 

' . •• ■ ■ . . » ■ • 

nonrestricted Indg^afi children" if HsUe state paid ^its ^ tuition 

^ ' ' . " } 

to thei, federal government to supplement federal appropriations 

-used fonth^ operation of,the sqhdol. , • • 

'In thd succeeding years^ special act^ were passed on \behalf 

of school distric1:s in Browning, Montana*'''', Frazer, Montana " 

Mahnomen and other counties in Minnesota^^, Cass (Touillifry, Minne- 
■ ■ ■ ' ■ ■ ' ( ' ' 
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sota- , Hunter School District, Wisconsin-^ , Owyhee, Nevada-^ 



Hooja, California -"^^ , Walker, Minnesota -"^^ , and" several other 

/ ' ' * ' *' / ' * 

sc3libol districts. The passage of Si 5 allowed numerous school 

,. : , . . / . •»> 

; (^istricts-to^use those funds for federally impacted areas 

».vrMch-, reality, had been at least a part of the reasoning 

|behinxi the federal statutes on a district by district basis. > 

f::,.^ '^The final category, state responsibility for Iixdian 

h^klth conditions, evolved from a, general concern,^ by state 

officials, for prevention of epidemic^. The Act of February 

15, 1929^^ c^i rected the Secretary of the Interior to pennit 

agents and ^employees of*^th6- ^tates t,o ent6r Indian' lands to 

virigpect health and educational conditions or. to enforce school 

^ttendence under rules and regulations presci^ibed by the * 

^Secretary of the Interior. This la^w was amended by the Act of 

.August 9j'l946"^ providing that state agents could not enter 

any reservation in whicli a duly constituted tribal gpvemment 

exist e(^"until Such body has adopted a resolution consenting 

to such application" (to enter). 

While the Johnsoh^O'Malley A,ct had allowed the Secretary 

of the Interior to contract with states for healiph services, 

* the Indian Health Service 'usually provided services for most 

reservation Indians. Ther6 were, however, specific Statutes 

which ipade provisions for certain services for Indians. The 

57 

Act of August ^4 f 1947 > for example, provided funds for con- 

struct ion of a tuberculosis sanatarium, the Act of April 3^ 

5g . ' 

1952^ allowed the Secretary of the Interior to make Indian • 



health facilities available i^o non-Indians in remote areas, 

r 



CO 

'and the Act of August 31, 1957 allowed the Surgeon General 
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» »to CQntr^ct with t)ae Berri.alillo\ County .Hospital in New Mexico 
to provide .services for th^ Puet^lo Inc\ians. 

E. Summary and Conclusion :' 
We have, seen in this s actio mtha,t allocation oi* the legal 
responsibilities of the federal gavernmejit for Jndians has* 
'■historically been direc|ted to- the" kgency or department whi^ 
. Cong;r"es-s. best feels can|perfonn thi fanctionf Im recent " years 
• as new departments have been ^authorized. Congress has allocated 
functipns to- these departments on the basis of .specific pro^r 
jgrams. H^^/^HUS!,^nd Labor have b(j-come important departments 
in tihe^^ifillinent of Yecjeral- oblii^a^ to Indians." The' ' - 
trend of development with respect to these ^jiepartments has ' • 
been one in which initial' treaty Obligations have been partial- 
, ly fulfilled > by the Interior and pr Departments \ in the iSOOs, - 
followed by a "long period of "neglect in' which individual i 
Statutes have been passed directing services for specific \ 
tribes," and these Statutes h^ve gracjiially be'en understood as 
covering a specific area pf general naticTnal need which car/ 
be handled by major legislation to which Indians become re 
lated. ■ - ; 

In the- coriclu 

spfe^drric .Aegal- do whix^li embleN^ to' identify the l^ature 

of .the legal obligations of the various apartments of the- 
federal government in Indian education and ^her services. 



ion of ^^s paper we will tra.ce/ the ' 
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' XSf, INTERPIfflTATION OF TPE-.LBGAL RESPONSIBILITY /6f THE " ' 
FEDilBAL GOVERNMENT IN THE FIELD- OF INDIAN EDUCATION 



..'A. ' Introduction * ' . . ' ' 

^ In- the \p receding sections we have reviewed the history 
of legislation 'dealing with Jndians and Indian rights,- tTie 
specific .arj:icl\es of ^treaties and the proceedings of treaties-; 
which give Indian tribes le^al rights to 'educational services^ 
and the history of ^ coiSgic^^s^mpm^l-^^^ of the legal, ob- 

ligations of the UnitedClStates to. Ijhe various departments of* 
the federal goyerrtment and t^ie: state and private agencies.' 

* 'It remains Itp be , seen, however,- the mannei? in which the 
e^cecutive brarnch, !.the legislative branch, and- the judicial 
bi^anch of the federal government have viewed their legsLl obli- 
gations and whether or** not they have consistently worked tpward 
a definition of Indian 'r^ights consistefiit with the histories and 
treaties outlined above.. ^ In the case of egt'ch of these branches 
of government one can show twp, consistent interpretations of 
the legal obligation to Indians miyed together. One .theory \ 
sees "the legal obligation as being best fulfilled, by- severing 
the legal relationship between the Indian communities and the 



United States as quickly as po&sible^ r ^proponents of tjii 
theory have ^ generally been disQredit^di by the movemeht of . 



to uphold thig,lihepry, the actiial conditions of Indians are 



historical events. Wjieri legislation or court- decisions seeni 



always present as a .silent diaclaimer of the theory ofv"ter- 

' minatihg" Indian right's. * , * h ,- ■ ' ' , 

• • . . ■ ■ /■■ ■ ' \ - ' ' \/ .- ■ ■■ • 

^ • The other, theory .which eonsistently^emerges in each 
period fof American ^history views the legal obliptions^o-f the 
United States to „ Indians, as an ongoing commitment to provide ■ 
sufficient services to enable- Indian qtinpunities to make a 
.comTortabie transmit ion frc^ their f ormer Jfeiy of life", to a.neW 



iiortabJle transition frc^ their forme r jfc 
^o^^lii^ consistent with the 'conditions 



way^aJKlif^ consistent with the 'conditions" qf .the^. time find the 



jjonsent an 
a period oi' 



social and 
We wil 



understanding^^'of .the^ Inciiansy ^ We are presently in 
Amerii^H history where thi*^' th:eory dominat;es ' ' j 
legal concerns of t^e .f^^ra^ ; ' : 

lL f'eview, in this concluding section of the paper7 
I • * . . * ''-^ ' ' ' ' 

e'xpressionsj by the respective branches .of the federal govern- 
ment of concern 'for the cqntinued sixpport of Indian programs 
and the manner in which each branch has understood the legal 
obligations of the federal government • In 're cent • years this 

sense of legal obligation has become popularly known" as a 

■ ■ ■ \\ . \ ' ' ■ , ■ , 

"trust" responsibility and.,"the definition of "t'rusW. has, ex-- ' 

panded with tihe advent of, self-government under the Indian 

Reorganization Act because "of the^ requirenjents/ under ij^at act, 

that the-Secretary.*bf 1i%e Interior review deci4i6ns made by 

Indian "cOmmurjities in t^'y^**exercise''^f their powers of self- 

• . ■ . ; .'\ ^ : ■ ^i'^^^ . " ■ ■• •■ . 

government .\ ' - ^ * 



We will not limit 6ur discussion to the exercise of the 
Secretary of the Interior^ S powers of review of political 
decisions made b-jf Indian communities under his supervision 
for tv(o_basic reasons. 'First, not all corpmunities ar6 present-^' 
ly under his supervision because of the anomalies of history p 
and recent actions of the Congress would seem to indicate thai 
it now prefers to spread the legal obligations, of the United y 
States to Indiaiis to a' ijuiAl^er of goveminent departments rather 
than"^o place ^i:). Indians and all programs under the Depart- j . 
ment of , the Interior. • - | 

• Second, .and: perhaps, more importaiiti, the legale obligation 
of the United States' is more , dependant updQ the actions of pick ,. 
courts and the Congress than -upon the executive branch, (^oh- ° 
gres$ passes, legislation. affecting or relating it o Indians on 
'^the basis of' its Constitutionally directed powers. The courts 

interpret statutes 'and treaties in thf context/ of preceding 
. .legal .theories and the historical contex;t in which they under- 
stand the development of phe legal obligations of the United 
States. Both the courts and the 'Congress haVe frequently 
\4nderst00d the responsibility of the federal government i|i a 
much more profound sense than 'has the Secretary of the Interior 
The mounting number of claims, fil^d by the Indian tribes 
against the federal government on t-he basis of inadequate per- ^ 
f ormance by the llnteri^ Department of its legal obligations ' 
to Indian tribe^ is an eloquent testimony of this fundamental 
i^act of political existence for Inlian communities. • , . • 



■ ; , B. The Executive Branch 
; ' From the very beginning of the republic Presidents have ^ 
seen their duty^s partially involving an articulation, of t)a/ 
policies and .the "programs which they/f eel come under the gen- 
eral reVB<^sibility, of the'TJiii^i^ States as assumed in treaties 
^with. theilndian t Jibes or a6 .a result of .the encroachment of 
citizens of the United' States upon Indian communities.^ Presi- 
dential messages regarding Indians are often a mattej- Qf 
articulating the political realities of the time and thus many 
Presidential messages- reflect considerations of importance to _ 
.land sett lement s , establishment of reservations , and def init- 
dons of . the relationship between the responsibilityi of ihe . 

. United states' for Indiahs and 'the' general technological ?ad- 

■ ' ■ . , '. ■ I l''' ; ■: . '■■ X 

vances of the day, " ■ , ■ f : t. f 

George Washington, the first American Pre sideiit, ^^'i^^ 
Eighth Annual Addressi given December* 7-, 1796, ref;Lectecl the V 
political realities of his time and his concern for jnaking 
some provisions to provide a more comprehensive i*elationship 
with the Indian tribes: ' 

' Measures calculated to insure a con|iinuance of the ,,, 
friendship of the Indians and to preserve peace 
along the extent of our interior frontier have been 
digeited and adopted. In the framing of these care 

• hai been taken to guard on the one _ hand our advanc- 
ed-settlements from the "predatory incursions of , 1 
those unruly individuals who cannot be restrained' 
■ . , by t-heir tribes,' and on the other- hand to protect 
the rights^ secured to the Indians by treaty 7- to 

- draw them nearer to the civilized state and inspire 
them with , correct conceptions of the power as well . 

\ -^s the. justice- of the Goverament.-L 

■ in his -First Inaugural Address, James Madison expanded on 
Washington's conception and remarked: , ' ^ 



The hunter stat^fc^an exiSt%<kily in the, vast un-^ 
; Gultrivated desert^;'- It'yiMm dense 
.'... and ' compact form -and greai^Wforce of civilized 

populationj'and 6f right "it ought to yeild, for .: 

'the earth was given to mankind to siigpport the; 
greatest niimber of which it is capable, and no 
tribe dr people have a right to withhold from" the- 
.wants of others more than is neq^ssary for,, "their 
\ "own^support and comfort. It is-'i3?atifying to „ ^ 
■ knoWCthat 'the re$ervations of l5ti|«^^^ 

treaties with the tribes on Lake ^^^^ ^^^^ ' 

wi-ch a view to individiaal own^ersM^v^niong them ' . 
and to the cultivation of the soifcW all, and- " 
V that an annual stipend has -been pl^aged to.^up- • 
. ' ply their other wants. It will me3?a.t;\the consi- 
deration of Congress whether, other )pi»pTi.sior^ not 
stipulated by treaty oUght^o be*ma>|f|for these .- 
tribes and for the advancement of tl|i ':^iberal and 
humane policy of the. United States -^XDw^rd all yfche . - 
tribes within our limits,, and more particularly , _ 
for their improvement in the. arts of civilized 

life. 2 _ .■ - ' . -( ! « 

Congress, as we have seen in sections one and three c^f.this. ^J,, 
paper, Wc,already riiiadife " provisions for a gen||al Indian pro-; j- 
gram of the kind described by Madison in its A|%pious enact- _ I 
ments relatin^o the administration of India]^|:f fairs. Yet | 
the recognition by the President that even withVthe bestl con- r 
•editions having been established in the treaties V^i additional 
overture by the United States was necessary indicates the 
understanding by the executive branch of the need to consider 

■ . ■ , . ' . ^ • ■ . i 

the legal obligations of the United States in the broadest, 
riot the narrowest sense.' ° ' ^ • 

James Monroe sent a s-pe&ial message to Congress in March 
of 1^24 and after discussing the subject of Indian removal 
which w^s the difficult political question of his diy, lKg|est- 



ed to the Congress that:^ 



A 



Considerations of humanity and benevolence, which 
have now great weight, would" operate in that ^Qr)^ 
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. V '. with a'^ augmented force, since we would feel t 
sensibly the bb ligation 'imposed on us by the , . . • ^ 

, accommodation which they thereby afforded us^ 
/. placed at." eaise, as the United States would then 

-"N, ' be, the imprdyement of those tribes in civili- 
zation and in all the -arts and usages of civi- 
lized, life would becpme'wthe pslrt of a ge'neral 
\- ' « , system which might be -.adopted oh great consider- 

ation, and in whicjh 'every portion of our Union . 
would then take an equal interest. These views 
" . havQ steadily be,^n pursued by the Executive, and 
- * the moneys best calculated, accoMing to its 

judgment, -to produce this desirable result, as 
• will ap'pear by the documeifcs which accompany the 
irej^ort of the Secretary^ of War. 3 . • , \ 

" • In Decei^ber 1363, President Andrew Johnson in hfs. Fourth " 

■ '. Arinual 'jlessage to Corigi*es^ discussed the series of treaties 

signed with' the t-ribeW df t*he Great Plains - and Rocky Mountains 

^ / ear;L±er that year by the' 3anbom Commission and. the respohsibi- 

• lity of the United States as, a i*esult of these treaties. • 

Treaties with various Indian- tribes' have been ■ 
^oonpluded, and will be submitted to the Senate 
for its con^titutlbnar action. I cordially . 
./ sanction the stipulations which provide for re?- 

s^t^ing lands for the various tribes, where they - 
may beencouraged to abandon their nomadic habits 
and engage in agricultural' and industrial pur- 
suits. This policy^ inaugurated many years since, 
has met with signal success whenever it has' been 
. pursued in good faith and -with becoming liberality 

by the United States. The necessity for extending 
it as far as practicable in our relations with the 

* aboriginal population is greater now than at any 
preceding period. Whilst we furnish subsistence 
and instruction to the Indians and guarantee the > 
undisturbed enjoyment of their treaty rights, we 

\^ should -habitually insist upon the faithful obser- 
» , vance of their agreement to remain within their . ^ 

respective reservations. This is the only mode by 
which collisions with, other tribes and with the 
■ .■ whites can be avpided and the safety of our fron- ■ - 

tier settlements secured. 4 • 

In, December lS$9, President benjamin Harrison presented 
; his'Flrst Annual, Message to the 'Coi^gress. Fouf^tates had been 
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'added to the Union during/#e yeai*, Washington, Montana, North 

and South Dakota, and their admii^ion had required the breakup 

■■ ■ j ■■ 5 
of the massive Sioux rese^rva^tion in Dakota -^and the . reduction. 

of t/Me' larger reservations other '•states . Thiis Ha^r-rison . - 

saw the -duty of the United-^^ates in particular^i^^ivid' terms . * 

for^he knew^that mariy of' th^ 3?ands o.f the Indian tribes* we r§ 

novf lost to them fogreverV \ ' . ... 

Presiden* •Harrisort-remark^^d; V . ^. • ^ - 

' Our treaty stipulations should be observed with , - 
fidelity and our legislation should be highly coh- 
siderate^f the* best interests of an ignorant and : / % 
. helpless people. ,The' re^eriratiops are now ^general- 
. ly. surrounded 'by white sett laments. We can no 
longer, push the ;Indian back into the wilderaess, ^ ■ / 
and it remains' only by every suitable agency .to, 
push him upward into the estate, of a, self-supporting 
and responsible' citizen,. For the adult the firs^t^ 
step is to locate him. upon a farm, . and for the child 
• to place him in a school.^ : ^ • 

. ' Finally Preliden1^\,^ixon, ila his July . B, 1970 message on 

Indians, confirmed the ' long history of deprivation of ^ legal 

rights and summarized the.- understanding' of the executiye branch 

of the legal obligations of the United States to Indian people. 

: Termination implies that the Federal government has 
taken on a trusteeship responsibility for Indian 
communities as an act of .generosity toward a dis- - 
advantaged people and that it can therefore discon- 
tirlua this responsibiltiy on a unilateral basis 
whenever* it sees fit. * • 

But the unique Status of Indian tribes does not rest, 
'^n ant premise such as .this,^;^^ ' ■ 

tWe special relationship between Indianjg^ and- the- . ..-.'ji;* . 
Feder^il government is the result inst^d of solemn 
^. ' obligations which have been entered into by the 
United States Government.. Down through the years, 
' ' ■ through written treaties and throi^gh formal and in- 
formal agreements, our^ government has made specific 
commitments to the ' Indian people . For thei r part 
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the Indians havev of ten surrendered claims. to Vast 
tracts. of land and have. accepted life on govern- 
ment j, res ery;at ions. In exchange, the government 
has agreed '^o provide community seyvices\ such as ,: 
health, education alid pulDlic,; safety, services 
which would presumably allow Indian commiifiities * 
to .eAj'oy a standard„of living cpmp^rable to that\ 
of other AfiaeW cans . 7 , ' 

The p3?esent stance of the^ecutive -branch is tlhe. fulfillment" . 

of these promises. • - - \ 

/■ ■ ^ ' : \ .. ' ■ ' . • . ■ . " * ' \ ■ 

' C, * The LegisJ->ative. Branch . v. " 

• p ^^e have already seen many instariqes. in which Cohgress,'' by/ 
: leg-is lat ion, has provided' seiTvices^ to Indian communities. The 
motives have" oXten en mixed with 'some memibers of Congress as 
eager to assimilate -In(iians%into' American ^^so^ety as ^ey havfe 
been willing to uphold the rights derived under treaty. B\|.t ' . 
the fact remains that generally Congress^ has recognized" the 
debt of the United States"' to the Indians in both the moral, and 
leg'al sense. Speeches of members of Congress iliake this^ pp|^t 

qlear. _ " , , " ■ . ^ 

While debating the transfer of abandoned military; posts ... , 
to the Secretary of the Interior for use as schools for 'Indian 
education, Rep^sentative Holman fi^om Indiana summairized the 
view held by many people in Congress^ conceniing the issue': 

Mr. Speaker, from a hasty examination of . this bill 
it seems to me a very proper meag^r^ Where the 
^ Government ha3 abandoned its milifary posts an the 
West,, it would seem to be eminen^y proper that - ' 
those ancient agencies^ of opp region and -wrong/ 
toward the 'Indian tribes should be made available 
to enable the Government to display something like 
the national humanity which it owes to these • 
native tribes. I think,- sir, that when the his- » ^ 
tory of the Q ast one hundred years shall be written ^ 
it will be a pleasant thing for our children to 
find here and there a green spot in reference to 

- lOS - 



our treatment- of -the Indians - an expressions of 
nat'fbnal sympathy and '^national honor toward these " * 
disappearing tribes-^ 

' ,For my self am willing to go. to*any reasonab^l^e . 

^ extent in aiding these remnant of tiie tribes to g ^ . 
^ 'advafie^ in the path df prog;ress and^evelopment; 

M¥i-.^eering' of Iowa added his endorsement to the bill in words. 

somewhat similar to those of 'Mr. Holman: : 

. • ' * ■ ■ ~ • ■ ' ' ' , / ■ 

I am glad, JVlrv Speaker, that the, right way has ' 
been found at last. We'^have determined to ^ . ' ; 
. devote attention to tjie Indian chil^dren, to ' / V . 

; educate - them and train them , up in habAj^^j^ :q$ in^- 
. dustry. . The -industrial pol^Sy Is t'h^^l>^ 

tanii one. ^ They must be -raade-v. to understand tMt . 
. if they wish clothing ^^nd food and other hecessa-. 
'ries of :iif e they mua^T^ work' for them and- earn \ / ' 
, . them as white people_do.9 „ o 

' When the Snyder Act was under consideration there was 
;con§iderable debate over the effects of the legislation. For 
as long as most congressmen could remember the Indian appro- 
priations .had been listed item by item according to the treaty 
obligations to each tribe. ; Over the years individual congress 
men had objected to individual items in the appropriations 
bill. But - generally when* items were omitted in the House oT>' 
Representatives "^hey were promptly inserted- again in the iSen-^ 
ate and survived tha conference between the two houses. ^ 

. Consequently the major d^gbate. Wer the Snyder Act was not 

^ ^ . ' « .. 

that it would*" undertake any additional responsibilities which 

were ^not legal obligations of the United States,- but rather 

that it, would preclude individual Congressmen from making pro- 

ti - ■ , •• • ' 

cedural^ objections to various^? items-which generally passed 

anyway. <.Mr. Kelly of Pennsylvania summarized the Snyder Act 

as follows: ' ' . . ' 

■ ' ' . ■ .,-109.,--.,. ' ■■ , . . . ... 
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Mr. Chairman arid gentlemen of the. committee, ?thxs 
'/." ■ , measure simply makes in orders the items whi-ieft have 
* ' been carried for many' yeirs.in 'the Indians^lpprq- " 

(■■ . priati on bills. I - helped' to take a riumfcf^l of 

; ' . these items out of the last- Indian bill t%faugh ' 

points of order, but it was the most futile ^fl'o^^ 
|y', . possible, for they were reinserted,' in the genat© l 

. -and in the. end noting was accompiished'.'lO^ f 



A lenghty. debate ensured as congressmen^'wanted.assui^atice t^hat 
the ^bili. would not enlarge the powers^bf the CoWi'ssioner of 
Indian Affairs to inc^r^eiase expendi|:ures arjDitrarily. Mr. 
Carter"' Crom Oklahom^|gave his understanding of the : bill ; 

' The . bill does not' \^ . • - 

creatio«^ of a Single activity which is not now »■ ' 

_ in operation by -tihe Indian Bujpeau. It simply 
provides for making certain appropriations in 

. order for acti-^^ities which have been carried . ^ ^■ 
along from year to year "^y appropriations, of . , . ' ^ 

money for that year without any special author- 
issatidn i'or the work. 11 • . ' . ' ' : ' ' 

"-■'■']"■;■■ - \. -J- 

Mr. Andrews asked specifically:. "Will this bill do anything" . 

more thanj' to prevent points, of .order on the Indian appropriation 
bill?"^^ And" Mr. Carter *repl^: " ' . \ 

Absolutely nothing else.- It., does not- start a * ^ 
single .additional agency in the Bureau of ^ q - , ■ y 

Indian Affairs,^ it,. does not enlarge thfeir acti-. . - 
vitiesy and does not create any new acfivities^ " ■ ^ ^ 

It does 'nothing more than prptect the committee . • 

, reporting 1;he bill against, the whims and peevish-, 
ness of some. Member attacking the bill. 13 . 

/ ' ■, ■■■■^ . • ' \ * 

re isiilluminating to see in the House debate over the 
^.Snyder Act, which has sometimes been called the most far-reach- ' * 
ing' bill in American history in providing a-uthojpity . to ■ the * * " 
Bureau of Indian Affairs in providing services to Indians, that 
the members pf the House did not' consider the bill to autharize 
any -new functions. " The understanding of the -House members is' 1 
rather -fehat the bill continues the essential legal responsilj)!!- 
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ity of the United States in the .field of Indian' Affairs and » 

• • _ .. ■ ^ ' • ' A 

simply eliminates the "|).6evishne,ss" of some members ih^ makihg 

objections. * 

* . . . ■ ^ < "' ' ' 

Other debates on other pieces of legislation :c6uld be 
cited to indicate that in general Congress has felt that the . 
nature of the federal legal obligation to Indians is combined 
with the moral demands placed upon the United ptates as long ago 
^as the Ordinance of 17^7 so that all serv^ges -provided to 
Indians are really the legal bbligat^ionSf^of the United States. ^ . 

\ D. The Judicial Branch 

The majoAty qf the cases interpl|reting treaties and ag^ee- 

\ ' \ ^ \ '. ■ 'l^ '■. , 

ments have *revo!B^ed about the ^ nature of Indian land titlei^ . and 

the preservation of property right s.^^ Sometimes the ; political ^ 

i " 1 6 " ' , ' .. 
status of Indian tribes has been discu|sed or the' nature of^ 

the civil and criminal jurisdiction, assumed by the United 

States^? or the individual s-^ates over Inlands within Indian res^- 

' ■ ^ ' * ■ I 

ei-vations.-^ It is difficult to find ^feecific mention of the 

respoh?ibility of the United States outslide of these fields but 

considerable case law 4oes exist. 1 

Thfe Seminole Nation, in a prolonged' case in the Court of 

Claims, litigated the educational provis|ons of its 1856 treaty 

. ' ii .... 

which, as we have seen in the section onjitreaties, set aside a 
fund for education. The Supreme Court, in discussirgtfie liabi- 
lity/ of -th\ United States f©r misapplicatlion of the tribe's . 
funds, stated: ■ > ' 

X Furthermore, this Court has recognized the dis- 
tinctive .obligation of trust incumberit .upon . 
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- v-^the ^Govenimeiat in its dealings with these 

d(sp$nden€ and sofiietimes; exploited people. E.g. 
Cherokee jlation' V. Qteorgia . 5 Pet-. 1; United 
States V. JCagama . 11^ IJ,^. Choctaw Nation 

V. United States , ll9.-U.S.fl; United States v . 
iPelican. 232 U.S . 442; United States v. CreeF ^ 
, Hat ion . 2^5 IJ.S> 103 ; Tulee v. Washington . 315 • • 
U.S. 5'Sl., In carrying out its treaty obliga- 
^ions with the Indian tribes, the Government is 
•'^ something more than a mere contracting party. 
. Under a humane and self iiaposed policy which ^ 
. has found ,e3*pression in'many acts of Congress 
' V ^ and numerous decisions of^'this ^ourt , it has \ 
charged itself with moral obligations , of -the ^^,.x 
» highest rdsponsibilitj and trust. Its condu^S 
• > as disclosed in the acts of those who represe'ht 
" it in .dealings with the Indians p' should there- 
fore be judged by„ th^^^^^ exacting fiduciary , 

StahdardsL. 1'^, , " 

/ /There/are, of course, numerous descriptiQiis o'f this trust 
, With wHlch the' United States is charged, but perhaps more 

linportant is the feeling of the courts of .the obligation they 
" se^'-lrf interpreting treaties and agreements between tribes, and 
".the* United States. The usual rule of interpretation of treaty 
articles is that the wording shall not be interpre^ted in detri- 
ment to the tribes but in the manner in which they would have 
naturally understood the promises of ■ the treaty commissiojs^rs 
at the time of signing. 



E. Eligibility for Federal Services 

There remain some fundamental questions regarding the 
present role, of the various government departments in the field 
of Indian Affairs. Does general national legislation apply to 
Indians because, of 'their citizensHip? Are Indians brought 
un<^er the ^prd vis ions of general statutes because they share a 
general need that is ccftnparable to the needs of legislatively 

n ■ ' • ^ ■ 

' • ■ • ■■ ■ <.. ' <= \ 
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.'defined ^groups? VJhat is the status of. Indian groups with 
resp^ct"^ other groups such as states, federal agencies, and 
local institutions? And finally, is there a distinction be- 
tween so-c"alled "federal Indians" arid "non-federal Indians" 
vriLth respect to federal responsibilities? - x 

> 'At present v/e se§ some tensions existing between the dif- 
ferent -government departments regarding Indian services and - 
between so-called "federal" and- "non-federal" Indians. Much 
of this tension is inspired and induced By the failure of the 
federal government to clarify. its own understanding of the role 
of Congress in exercising its plenary powers over Indian mat- 
ters and the failure of Congress to make a clear "and precise 
statement of its responsibility for Indian matters. We must • 
rely upon Indian case law and the incidents of history in the . 
absence of any further statement' by Congress to determine the 
scope of federal services which -shall l>e made available to 

, Indians in the ^Jnited States today. ' . " 

Because in recent years ther;:^ have been a n\mbei*^bf laws 
passed alio cating_ vaVious service functions to departments .of 
government other than the Interior department we • cannot assume 
tfhat definitions of -eligibility for 'federal services for In- 
dians rest primarily upon the definitix)ns set down by the 
Interior Department. With each new statute that includes 

• Indians in the variety of federal programs, new determinati|ns 
of eligibility are required. The recent Joint Resolution es- 
';^bl'ishing the American "jndian Policy Commission piade provis- 
ions for reservation, non-federal and urban Indians in the 
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cprapositi<3n of the Indian membership indicating a Cor!ibgres3- 
ional c'bncern for the totality of :lndian problems and' ws ,an 
acknowledgment that Congress, in some manner or another, under- 
stands its function of relating 1©o all Indian communities-. 
- " .This concept is riot a recent development. , We have seen 
in the various Civilization acts that the intent of Congress ' 

-^as to providi against the figAl extinction of Indians.* The 

■ \ > ' ^ ■ 

• civilization laws do. not exclude tribes tliat have .not yet " 
signed treaties pr tribes having a relationship' ot^her than 

f ede^al . . ^ The concept seems to hold whenever we look at various 

pieces of. federal legislation. The Snyder Act of 1921 re-. 

emphasizes this doctrine of total responsibility for Incbian 

matters by dire.cting the Secretary of the Interior to: 

...direct, supervise, and expend such moneys as' 
Congress may from time to time appropriate, for 
the benefit, care, and ^^ssi stance of th\ Indians 
throughout the United Stat-es. . . .^^ ^ . 

The JohnstJn-O'Malley Act cl^early authorized the Secretary 

of the Inte'ri'or: ' - \ - ' 

...in his discretipn, to enter into a contract or 
contracts with any State or Territory having legal 
authority to do so, forvthe educationj^ medi^dsti 
attention, agricultural assistance, and social wel-^ 
fare, including relief of distress, of Indians in ' 
such State or Territory, through the qualified a- ^ V 
gencies of such State or Territory, and to expend 
under such c/)ntract or contracts moneys appropria- . . " . 

* ' ted by Congress for the education, medical atten- 

tion, agricultural assistance,, and* social welfare, 

i^ncluding relief of distress^ of Indians' in such 

State. 21 * . ' 

Obviously there is no distinction^ in this authorization between 

reservation or federal Indians and other Indians or between the 

States having federal Indians and those not having Indians. 



. . v ■ • . : ^ 

If . . . • . . ■ , 

*• ■ 

Congress has made. it ^ plain, .in those^ cases in which it wished 
splcific states to have autiiority over/Indians or a specific 
relationship with Indians, by citing the states -by name to 
which authority is given. The famous ?• L.. ^3-2^0 which gave 
civil 'and criminal jurisdiction over Indian reservations plain- 

ly lists those states by name over- which Congress wished state 

* .' * ■ . * " ■ - 

laws to be extended. . ' > 

, In. the General Allotment Act and. the Indian Reorganization 

Act.;, Oklahoma Indians ape specifically excluded. Later . they 

are given the benefits of the Indian Reorganization Act under 

the Oklahoma Indiaa Welfare Act and made subject to the 

General Allotment policy -by specif ic acts ,of Congress ratifying 

agreements made wit*h them.^^ This exclusion of specific tribes 

from'-provisioris of some acts and their later inclusion in the 

provisions of the acts' by special legislation is an indi(^ation 

'that 4r£less~Congress specifically excludes tribes or classes 
of Indians from the operation of laws dealing with Indians, all 

■ Indians are included. ■ -} • 

^ The general articulation of this doctrine of including 
Indians of all kinds in Indian legi^sla■ti9n^unless"*specif ically 
excluded is best /seen? iiX^ the statement! by the Supreme Court in 
the Sandoval case: • i 



Not only does the Constiti:ition^expres'sly authorize 
Congress to^regul^tp commerce with Indian tribes, 
but loik-corminued legislative and- executive usage 
and an Snbrofcen current of judicial decisions have 
attributed' to the United States -as a superior and 
civilised nation the power and duty of 'exercising 
a'.fost^L^ng care and protection over, all dependent 
' Indian^mmuni-ties within its borders, whether 
within itSBr03:'iffinal territory , or territory subse- 
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quently acquired, and whether withiji or without 
• the limits of St ate (a). 24. .: 

\ This doctrine does not conflict with the other usually qited 

doctrine of the Sandoval decision that: 

• — ' \ . -' .,\ ■ 

. it is not meant by this that Congress may 
' bring a coramunTty or body of . people within the / 

range of this power by arbitrarily calling them / 
an Indian tribe, but only that, in respect of 

• " distinctly Indian communities the questions 

/' * whether,, to-^at extent, and for what .time they 
shall be recognized and dealt with as dependent 
tribes requiring the guardianship and protection 
of thQ Unit-ed States are to be determined by 
Congress, and not by the courts. ^5 

JX\ in k general statixte providing services for all^ Indians' or . 

Indians throughout the United States, Congre'ss allocates a 

/ ' legal responsibility or directs a govemmeht department to 

provide a service^ the plain meaning of the statute must become 

determinative of the law. 

■ * - V 

F. ^ General Laws' of the United State and Theiii 
Applicability to Indians ' 

A fundamental distinction exists with respect to Indians 

that does not exist with respect to other American citizens. 

' From the Y^ry beginning "of the legal relationship between' In- 

^ dians and the United States, it has been the mle ^tiiat "General 

Acts of Congress /did Hot 'apply to Indians, unless so expressed 

> * " 26 ^ 

• as to clearly manifest an intei}tion ^to include them." ^( Elk 
V. Wilkins , 112 U.S. 94, ldd4).-.The Constitution prohibits 
the Application of general laws to Indians' (Constitution, art*. 

sects. 2, -art. 2, sect. 2) and case law from '. Cherokee 
Nation .v. iGeorgia ^^ (5 Pet. 1. 1^31) until the present time 
supports and buttresses 'this interpretation. 
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^ kside, therefore, from the legal obligations required of 



4 



the United States- by treaties and agreements, Indians, insofar 
as thiy are members of an In,plian community, are excluded from 
the operation of laws that affect 'other citizens. It must 
^ then follow that where Congress has specifically mentioned 

;° Indians \n a statute or where legislation is specif itally pass- 
ed which ^eals with Indians, that the Congress is exercising 
its^-spe^al powers of supervision and fulfilling its legal- • 
obligations ih the field of Indian Affairs. . - 

\ "J-he process by which' treaty rights', and general legal ob- 
ligatiQj^ to Indians assumed under/ civilization statutes V the 
federal government Arfe translated into legislative action and 
thence' into programs must tali e the following course . Fi rst y > 
there must be a treaty right, a right acquired under an agree- „ 
ment or a statute, or an" a.cKnowledpent by Congress of responsi- 
bility for Indians in a certain area^even if no previous defi- 
nitioh of that responsibility existed,. Then a -specific statute 
.must be passed which defines the extent of that^ responsibility 
and directs a certain government department or agency to assume 

•that responsibility in program form. _ 

Once responsibility for Indian programs^ is -given to a 

government department it then has that responsibility until „ . 
•relieved of it by act of Cohgress. The most common- mistake in - 
understanding the status of Indians with respect to departments ' 
other than the In^i.eriorDepa^ment is the assumption that the 
responsibility fdows from Congress to the Interior Department 
and thence to other government agencies. However no legis- 
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lation reflects- tMi view that do^^^^ot specifically include 
that procedure. The Elementally and Secondary Education Act of 

1965 in fact reverses that assumed procedure by. making the 

<^ ■ • • 

Secretary of the Interior apply to -the Commissioner cJf. Education 
for fiHlds to ."be used in Bureau of Indian Affairs schools. We 
must conclude^ therefore^ that unless a specific procedure is 
written into the law, Congress! intends the responsibility to * 
flow directly from itself to the department concerned. 

Itfe seexin most^^^si^^a^ legislation of the last two decades' 



a pattern ^in which the atbdve ^equencp is followed almost pre- 
oisely. The or'iginal $1^ and 1 874 laws 'are not applicable toj 



Indians until Indians have been specifically included in the 





amendments' of these laws, ' With each additional amendment;^ 

re^sponsibility to provide" programs for Indians increases and ^ 

eventually Indian tribes .become sponsoring agencies as .defined 

29 

by the amendments of the Indian Education A,ct of 1972. 

' Much the same pattern has existed witli regard to economic 
develiDpment , hoi^sing programs, dnd -surplus commodities and 
food stamps. Indians were not included in the brig^al Housing 
Act of 1949 but over the years as Congress extended its con« 
ception of the nature of housing programs fimded by the federal 
government Indians began to receive the benf i;ferSN,of the program 
specific amendments. The 1969 amendment to the. Housing Act 
of 1949° contains the specific definition that "The term 'State' 
includes the several States, ^"^'|ihe District of Coliimbia, ,the 



Coimnonwealt^of Puerto Rico, tlie .Trust Territory of the, Pacific 
Islands, the territories and possessions of the United States, 
and Indian tribes. ' bands,, groups, and nations, including Alaska 



\ 
\ 



^ Indians, Aleuts, and Eskimos, °^of the United States J*^^ 

The^i inclusion of Indians in the^^Agri cultural Act of 1949 
for surT)lus commpdities indicates the same pattern. The 1954 
amendment allows transfer of surplus commodities, to tlie '•Bur-' 
eauo:^ Indian Affairs and to such State^ Federal, or private ^ 
agency or agencies as may be designated by the proJ)er State or 
Fedei^al auth^^rity arid /?Lpproved/^y the>sjecretary, I'or use in 
the United States in nonprofit school-lunch programs, in the 
assistance of needy persons,, and in charitable institiitions, 
including hdrspitals, ' to tfte extent"^ that needy persons ^are , 
served. . ."'^■^ The 1959 amindment" authorizes the Secretary of ' 
Agriculture to "promi|lgate and put into operation a program to " 
distribute to needy plrsonS'in the Un'ited States, including 
needy Indians, through a food stamjp system such surplus food 
commodities." 

The Civil Rights Bill of 1964,'^^ mentions" in its definit- 
ion of employer in Title VII r Equal Employment Opportunities - 
"an Indian tribe" as those entities which are covered under, 
specific, exclusions from the d6f±iiition. The Emergency Employ- 
ment Act of 1971^^ includes under eligiblWWppli cants dn 
Section 4, "(3) Indian tribes on Federal or State reservations. 

We can conclude, therefore, that in recent times Congress- 
' ^ iohal thinking has evolved in determining that Indians are to 
be regarded as a special . class of citizen with specific eli'gi- 
bility for programs and that Congress has specifically amended 
numerous laws to provide special t-reatment of Indians. Where 
the benefits 'are restricted to a certain, class*/ of Indians, the 
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language i,n the act or amendment Specifically mentions the class 
and aj)sent a. direct mention of restrictions, Indians as a group" 
are generally eligible for programs imdet*' recent amendments. 

G.. . The Basis of Present Distiilct ions Among Indians 
' In spite of the general applicability of recent g'ocial. 
welfare legislatibn covering Indians and Indian tribes, there 
remains the problem of the distinction between so-called "fed-? 
eral" Indians and so-called ''non-federal" Indians whi.cii we see 
in the practical administrative operatioji of programs by govern- 
ment departments. To understand this distinction we must 
understand the radical change in political status which came ^ 
about in the Indian Reorganization Act of 1^34. 

Under the I^R.A, tribes and reservations were given a new 
type of political status which complemented their original 
sta.tus as dependent domestic nations. Tribes and residents of 
reservations were allowed, under Section l6 to organize "for 
its common welfare and ... adopt an appropriate constitution 
and bylaws." Tribes received an approved constitution from 
the Secretary of the Interior -and part of the governing powers 
of the newly recogni-ze.d government . were to "hegbtiate with the 
Federal,* State, and local Governments." / ■ 

The question immediately arose during the Depression of 
whether or not this new. status had changed the natuije of tribal 
governments. The Solicitor of the Interior Department, in con- 
nection with a question of whether or not a ruling of the . 
Attorney -General of Noiyth Dakota to the effect that a state 



crop mortgage law did not apply to mortgages majie to an Indian 



tribe, for. the' reason that such tribe was deemed an "agency" of 

tlie United States, made the following ruling: . 

This Department has previously held in/viarious 
connections tha€^n Indian tribe, particularly 
where ' incorporated^ is a Federal agency. In the 
•Splicitpr's Opinion M. 27$10, of December 13, 1934, 
the following statement is made: 



•The Indian tribes have long been recognized as 
vested with governmental powers, subject to limi- 
tations imposed by Federal statutes. The powers 
of an Indian tribe cannot be restricted or con- 
trolled by the governments of the several Sta-tes. 
The tribe is, therefore, so far as its original' 
absolute sovereignty has bfeen limited, an instru- 
mentality and^ agency of the Federal- Government. 

•Various statutes authorize the delegation of new 
powers of go^jjfFmment to the Indian tribes.. The 
most recent pf^ such, statjite^ the Wheelqr-Howard 
^Act, which setSf^up as one of the\primary objecti- 
ves, the purpose 'to grant certarnt rights of home 
rule to Indians. " This Act contemplates, the devo- 
lution to. the duly organizied ^Indian tribes of many 
powers over property and peirsonal conduct which are 
now exercised by offiQi.als of the Interior Department. 
The ^i^anting .of .a^^^ an 
Indian tribe conf inns the character of such a tribe' 
as a Federal instrumentality and.|§gency.34 ^ 

This change of status has meant that l§hen legislation has been 
passed which provides that political subdivisions ^re eligible 

as agencies for ^onsoring or administering federal programs, 

* ■ ' 

Indian tribes have been understood 'as comprising, for the pur- 
poses of tjiis legislation, political subdivisions of the federal 
government. ^ 

' Recognition of federal tribal governments as sponsoring 
agencies has in no wise altered the rights derived under ti^eaty 
or changed the general assumption of services for IndiansVby 
the United States. Rather this recognition has segregated •■ 



tribal governim^nts from the general ^ Indian pppulation as- en- 
tities capable of administering programs. The general legal 
obligation jtjp serve Indians remains a' federal responsibility. 
The Indian, Self -DeterTTiination and Education Assistance Act of 
1975 • may indicate a high water mark in affinfting the corpo- 
rate status of 'federally chartered Indian tribal governments. 

The responsibility for individual Indians, regardless of 
background continy.es to be affirmed in the Indian Education 
Act of 1972 which allows any school district with ten or more 
Indian students to recei-^e funds for Indian education and which: 
makes all Indian organisations, not simply tribal goveminents, 
eligible to participate in educational .programs. /Education, 
in thev larger and more historic context, can be seen as the 
interest area in which "civilization"^ occurs and thus the act 
of 1972 stands well withiji the histcrric context of providing 
funds for Indians in both intent of Congress and in determining 
•feligibility. of Indian participants. 

• ' . ■ ■ . ' • ■■ . ' 

' . H. Summary and. Conclusion ^ ^ , 
The trend today is definitely in the direction of expand- ^ 
ing federal services, to Indians," re-affirming treaty and . . 
agreepaent rights, buttressing tribal sovereignty and jurisdic- 
tion, and promoting Indian cor^ol of institutions^* At present 
no definite theory of the st^us of Indian tribal governments' 
or groups of a comprehensive nature has evolved but with the 
American Indian Policy Coi^ission authorized to stud;^ and de- 
termine the present conditions of Indian people, the possibility 
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exists ^that' a clear definition of' Indian rightS/i governments, 
and responsibilitie's may emerge. \ 

While the tendency of earlier statutes, policies and -pro- 
grams may have been to encourage assimilatiqijj^or increase the ' 
rate of absorption of Indians into American life, the current 
policies and programs are designed. to strengthen Indian life 
and culture and. to ensure the continued corporate and tribal 
e*:istence of Indians. When we remember that the first "civi- 
lization lact" -was to, prevent the extinction of Indians," the 
preseE(t *pr^rams seem tXb Tu^L^'illment of those initial 

promises. a - / 

The i?reambles to-^ great jiany-of the Indian treaties speak 
of "perpetual friendship" .between the Indians and the^ United 
States.' It has been difficult to define exactly what this • 

-'friendship was or hcJw it was to be constituted. As we have 
seen' the Ordinance o^ y7|7 set down certain guide line< for the 
treatment of Indians iinci established that "laws founded in 
justice and Humanp-ty shall from time to time be made, for pre- 
venting wrongs be^ng done to them, ° and for preserving peace 
and. frieridship. vd-th tl^em." • 

Federal ^-Ssumption oft' a multitude of responsibilities in 

* social welfare areas bpllevbloping programs specifically for. 

Indians and qualifying tribai;govemments as federal agencies 

; eligible for sponsorship of programs seems to be the manner in 

■ ■ - . \ " ■ " 

which the federal government is fulfilling today these ancient 

• ■ , ^ ■• ■ ■ ■ )' 
promises. It 'thereupon' becomes the responsibility of each 

department that receives a mandate from the Congress to perfom 
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certain functions for Indians, to shoulder its portion of the, . 
legal obligations of the United States and fulfill them to the 



best of its ability. 
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1. 7 Stat. 13, Article 6. ' a 

.■J ' . . 

2. ' 7 Stat. Id, Article 12., 

3. See Peake, Ora Brooks. A Hirstory of the United Stateg 
Indian Factory Systemy 179^-1822" Sage Books, Denver, 
1954. , 

4. See -Treaty with the Wyandot, et al, Ja'nuray 9,' 17^9 (7 
Stat. ,.23; Article VII for civil jurisdiction. Article 
iX for criminal jurisdiction. 

5. Treaty with the Wyandot, et al, January 21, 17^5 (7 Stat. 
l6). ' . 

Article V . .If any citizen. of the United States, or other 
person not being an Indian shall attempt to settle on any 
of the lands allott,ed to the Wiandot and Delaware riations ^ 
in this treaty, except .on_lands reserved to the United 
States in the preceding article, SAicfe p4rso shall forfeit 
the protection of the Unitied States, am. the* Indians may 
punish him as they please. 

6. See Treaty with the Creeks, August 7, 1790 (7 Stft. 35). 
Article VII . V 

No citizen or inhabitant of the United States shiall attempt 
to hunt or destroy the game on the Creek lands Nor shall- 
any such citizen o**^ inhabitant go into the Creek Country, 
without a passport first obtained from the Goveimbr of 
some one of the United States, or the officer of the' troops 
of the United States commanding at the nearest military^ 
\ post on the frontiers, or suqh other person* as the Presi- o 
\dent of the JJnited States may, from time to tim^, authorize 
*to grant the same. ^ * 

See also the Act of March 50, 1^02. (2 Stat. 139) Section 3. 

7. 1 Stat. 49. ^ 

d. 1 Stat. 50. ^ 
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"9. IStat. 123. L ' 

10. The "Western Reserve Land&^s-~cif Connecticut- and New 
. 'York in Ohio for example. 

* . • - , 

11. 1 Stat. 54. ^ 

s ■ ■ ■ ■ ' ■ 

12. 1 .Stat. 137. . 

13. 1 Stat. 419. ° ° ■' ■ 

14. l°Stat. 743,. ' • 

15. 2 Stat. 6. ' 

16. Act of May- 13, 1^00 (2 Stat. 35). " 
.17. '2 Stat, 139.' ' 

id. 2 Stat. 329. . . / V / - 

19. 3 Stat, 214. 

20. See Kansas or Kaw Indians v. United States t 30 C. Gls. . 
*264 at 502 (1934} where the Court of Claims in interpreting 
an l3l5 treaty stated: 

"...the stipulation that the plaintiff tribe acknowledged . 
itself to be under the United States and -no other nation 
in no way divested the plaintiff tribe of its sovereign 
- power to enter into treaties with the United States' on 

equal terms or lessened its obligations under such treaties 
when made. The purpose and^ effect of the treaty were to 
place the, contracting 'pirties' on the same footing in every 
rfespect upon which they stood before the war with Great 
Britain. No contemplation is made that the relationship of 
■guardian and ward existed between them before the war. 
Certainly this relationship could not be created^ by a 
treaty that merely reestablished their preexisting politic- 
al relations. • - - 

21. 3 Stat. 333. ° • * 

* ■ • 1 ■ 

22. 3 Stat. 423. ; ^ — ^ 

23. 3o Stat. 5l6. 

24. Sioux t ribe of Indians v. United States t 64 F. Supp. 312 • 
at 32^ (1946). \ ' \ 

25. 4 Stat. 514. ' 

26. r4 Stat. 564. ' -. 
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27. 4 Stat. 729.' 

2a. 4 Stat. 735. - . : 

» 29. ^9 Stat. 203. ■ 

30. 9 Stat. 395. - ' . . 

31. 9 Stat. 437. • . ' 

32. 10 Stat. 2. " 

33. 12 State 427. ■ ' 
. 34. 14^ Stat. 347. . ^ 

35. 15 Stat. 17. 

36. 15 Stat 5^1. 

37. 15 Stat. 5^9. 
3d. 1;; Stat. .593. 

39. 15 Stat* 619. , , / ^ 

40. 15 Stat,' 635. • » 

41. 15 Stat 649- 

42. 15 Stat. 655. . 

43. 15 Stat. 667. • ^ 

44. 15 Stat. 673.. ' 5. ^ • 

45. 15 Stat. 22S. " 

46. 16 Stat. 544, 566. * 

47. 17 Stat. 136. . „ 'l- 
4^. 17 Stat. 4^4. , • 

49. Act of Ma^h 3, 1^.73, 17 Stat. 623. ^ 

50. 19 Stat. 5S. ' • 

51. 22 Stat. iSl^ 

52. Act of May 17, 1SS4, 23 Stat. 24. 
53 i 33 Stat. 6l6.* 
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• 54. Discrimination seemed to he the fate of Alaska Na'tives 

; " under both* territorial and federal and missionary scho.ols-. 
In the case In re Petition of Cafl-Ah-Gouqua for Habeas 
Corpus . 29 Fed. bay (1887) an Indian mother was refused 
the right' to take her. child from a missi6n school because, 
in the words of the court: 

It is the experience of those who have been engaged. 
• in these Indian schools that, to make them -effectual 
■ as disseminators of civilization, Indian children 

should, at a tender and impressionable age, be en- 
. tirely xirith^raxijn from the camp,' and placed under 'the 

control of the schools". . ' 

It was nq better for Indians who tried to adapt to the 
life of the white man.*' In Davis v ; Sitka School Board , 
(3 Alaska 4^1) (190S) Indian children of mixed blood 
\ ancestry tried to gain adiinission to the Sitka schools. 
The court ru3^d against their petition on the basis 
that „they were "not civilized," even though their step- 
father, an Indian, was a prosperous businessman in 
Sitka. Ac(!:ording to the court: •Civilization, though, 
of course, the term must be considered relative , -includes, 
I apprehend, » more than a prosperous business, a trade, a 
house, white man's clqthes, and membership in a church. 
The burden of establishing that' the plaintiffs live the 
/ civilized life is upon tljem and I fail to find in the ' 

testimbny evidence of a pondit ion that inclines me to 
the opinion that the Davis children have that requisite.' 

• 55. Act of JFebruary 25, lSg4.(23 Stat. 263). ° . 

56. 31 Stat. 950. ' / . 

57. 24 Stat. 3^3. , . ' . 

5d. 'Act of May S, 1906 (34 Stat. °lS2, 1^3)^ 

59'. " Cohen, Felix. Federal Indian Law . University of New 
.Mexico Preds, Albtj^uerque , New Mexico, 1970. p. 26. 

\ 60. * 41 Stat. 350. 

61. 43 Stat. 253. *' . 

62'. ' 42 Stat. 20S. ■ 

>, 63. Act of June 14, 1934 (4^ Stat. 9S4>. 

^_ • 64. Act of April 1-6, 1934 (4S 'Stat. 596), 

65. Act of June 4, 1936 (49 Stat^ 145^). 

• , ; 66. ,54 Stat. 1125. 

67. Act of August 8, 1953 (67 Stat.- "530, 536). 
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63. Act of August 15, 1953. ^ 
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. 69. Act of August 5, 1954 (P.Lj 33-563). : ^ 

70. Annual Report of the Secretary of the Interior, (1936) 
■pp.. 169-172. - . . 

' 71. P.L. 37-27. • . 

72. P.Ii. 33-452. " = 

o . « , . 

73. P.L. 33-560. ; 

74. P.L. 33-352. * ^. ■ • ^- 

75. P.L. 91-230. 
* ' X P.L. 31-374. 
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1* ^Sloux Tribe v; United Stat es ;' ^4 C. Cls. l6, at 3i^'i^l936) 
the Court of Claims notes: ^ ^ ^ * ^ 

' The ones who suffere4 substantial damages w.ere the 
children thfemselves. Granting that-iihe loss of an 
Englxsli* education in its elementary branches might 
handicap^ one in his transition from a tribal Indian . 
oto the habits, customs, and mode of life of the 
' Whites, how may it he reduced yfco dollars and cents? 
Juvenile" education might and probably would have 
had a degree of civilizing influence on tiie tribe 
as 'a whole, but again the measuring of damagfes, 
^making restitution for an alleged /loss in money ^ 
^ is one which in itself resists calculation. 

'l 2/ (Civil No/ 9213, W.D. Washington, Feto 12, 197W • > 




3. Sioux Trifee V. United States , S4 C. Cl\. 16, at 26 (1936) 
the Court of Claims notes: 

The record establishes that for a loAe period of. 
time the Government did not strictly observe the 
provisions of the seventh article of the treaty 
of 1868 or Section l6 of the Act of I889 with re- 
spect to fiimishin^ the educational facilities 
provided for therein. 

4. Osage Nation of Indians v. United States , 97 Supp. 3'8l . 
tl^pl) • In this case which involved detenhincLtion of the 
use of funds derived from the sale of Osage lands under 
the treaty of I865, the .court noted': 

However, no record whatsoever was kept of the nego- 
tiations involving. the Osage treaty in suit. ' 

Notife: The remainder of the footnotes are taken_f rom the^ 
ITational Archives Microfilm Copy; Microcopy T494; Roll No. 1;/ 
introduction and Ratified Treaties, "l801-2o ; Record Group 75;' 
BIA Records File. They will be cited according to the type 
of material, i.e. letter, instructions, journal, etc. and by 
Microfilm Frame, i.e. Frame 494. ^ o ' 

" ' * ■ ^ . 

5. Frame 366, Letter from Cherokee: Chief , Path Killer to U.EI. 
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Commissioner Joseph McMinn, dated 12 July 1^1$ and sent 
from Turkey Town. 

6. Frame 393 r anci.394> Letter from Joseph Mferm,, U.S. Com-^ 
missioner tolibe read in open' council, dated lo. November 
iSlS and sent from the Cherokee Agency. - . - 

7. *. Frame 40S, Letter from the Che,rokae National .Committee of 

Chiefs and Warriors to Joseph McMiiin, dated 21 November 
iSlS and sent from* a council near the 'Cherokee Agency. 



Frame 441 , better' from Governor Lewis Cass to the Hon. 
John C. Calhoun, Secretary of War, dated September 30, 
1^19 and .sent from Detroit. 

9. frames 442 and 443. * \ \ 

•10. Frames 444 and 445. 
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11. S!s^e492, Letter from Commissioners Andrew Jackson arid 
Thomas Hinds %q John C. Calhoun, Secretary o'f War, dated 
19 October 1^20 and sent from the Choctaw Treaty Grounds. 

' \ ■ ■ " ■ ■' " - ^ ■ . ' • * • ^ 

12. Frame 439, Minutes of proceedings of Wm6w P. buval,^ James 
Gadsden, and Bernardo Segui, appointed by the President 

'to hold a treaty with the Florida* Indians, (Talk of Colonel 
Gadsden, 6 September 1^23) • ^ • ^ 

13. Frames 5^6 and 5^7, Letter from the Choctaw Delegation to 
John C. Calhoun, Secretary of War, dated 14 January 1^25 
and sent from Washington ^ D.C. 

\ 

14. " Frames 8l2 and 6l3 , Letter from the Choctaw Delegation to 

■ John C' Calhoim, Severe tary of War, dated 22^ November 1^24 
and sent from Washington, D.C. 

15. Frames 637 and 63^, Journal of Proceedings of the Coramies- 
sioners appointed to treat with the Creek Indians, l6 July 
lS24, Address to the 'Chiefs on 9 December 1^24. 

16. Frame 696, Letter from Governor William Clark" to James ^ 
Barbour, Secretary of War, dated 11 June 1^25 and sent from^^ 
St. Louis. , ■ , \ 

17. Frame 693, Letter from Governor William Clark to James 
Barbour, Secretary of War, dated 11 June 1^2^ and sent from 

St. Louis. ° ' V 

. ■ ■ .■ • 

iS. Roll No. 2; Ratified Treaties, 1^27^3.2, Frame 443, Journal 
of Proceedings of a council held at Green-Bay on 18 July 
1^31 by Colonel StSmbuagh and the Menominees. 

\ ^ ^ • ; 

19. Frame 451, same couiScil. I 
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20. Roll No. 3, Ratified Treaties, 1333-1337, Frames 109 and 
^ i S* ^^^'^ "the Pawnee Nation of the Platte River 

9 October 1833, (Talk' of Commissioner Henry Ellsworth) . 

21. Roll No. 4.; Ratified Treaties, l83 3-1353, Frame 236. 
Letter from William Armstrong, P.M. -Buttes, and James 
Logan to T. Hartley Crawford, Commissioner of Indian 
Affaxrs, dated 4 Januaty l345 and sent from Fort Gibson. 

'22. Frame 301. Commissioners^ talk of Monday, Novembe^lO, l345. 
from the^Jbumal of Proceedings of a council of 3 November 
1845 to ^ December 1845 between the Chippewas, Ottawas, 
* and Pottawatomies and Commissioners Georse and TP 
Andrews. " ^ ^ ^ ^ x. r. 




rame 308, Bottawatbmies • written statement, Wednesday 
12 November I845. ^ 



Frame 310. 

25. Frame 313. 

26. Frame 313. / 

27. Frame 335, Commissioner Andrews,^ 16 J\ine.l346. 

28. Roll No. 5, Ratifie<i Treaties, l354-l355. Extract from a 
letter dated 20 Decker 1854 from Joel Palmer to Commis- 
sioner of Indian Affairs George- Manypenny. " • 

29. Frame .155, Extract from a letter dated 29 December I854 
from Superintendent Joel Palmer to Commissioner Manypenny. 

30. Frame 176, ''-Extracts from "Records of the Proceedings of the 
Coramxssxon to hold Treaties with the Indian Tribes in 
Washington Terij-itory and the Blackfeet Country, (Proceed- 
ings of 26 December I854). 

31. Frame 173. . " . ^ . * " 

♦ 

,32. Frame 193, Excerpts from a letter dated 30 December 1854 

from Governor Stevens to the Commissioner .of Indian" Affairs 
explaining various provisions in the treaty. ' 

33. Frame 294, Excerpt from„ account of the treaty council 
proceedings. Governor Steveii^ explaining the treaty,^ 26 » • 
January 1355. \ . - „ , 

. / . . ■■ . ^ 

34. Frames 385-394, Extracts from an interview of 21 February 
1855 between Commissioner of Indian Affairs and' the 
Mississippi and Pillager Chippewas, conversation between 
Hole-in-the-Day and the Commissioner and H. M. Rice. 
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35. Frame. 553^ Extracts from "A true copy of the Record of 
the -Official Proceedings at the Council in the Walla 
Walla Valley, held jointly by Isaac I. Stevens, Gov & 
t Sup% W. T. and Joel Palmer Supt; Ind. Affairs 0. T. on ,' 
* . the part of the United States with the Tribes of Indians 
named in the Treaties made at that council Jun0 9th and- 
11th IS55. 



-36. Frames 902 and 903, Extracts from "Official Proceedings 
of the Coimcil held by Governor 'Isaac I. Stevens,. Supt 
Indian Affairs, w. T. with the Flathead, Pend Oreille 
and Kooteriay Tribes of Indians at Hell Gate in the 
. Bitter Root Valley, Wa^ington Territory, commencing the 
seventh day of July, 1^5*, (Speech of Governor Stevens on II 
July 19th) . -/ ! . ' 

'3-7. Roll No. 6, Ratified Treaties, IS56-IS63, Frames 6l3 -61 5, 

Excerpt from an "interview of V/illiam P. Dole, Commissioner 
of Indian Affairs , with the Chippewa Indians from Lake 
Superior, March 3, IS63. 

3S. Frame 677 and' 6S7, Ex;cerpt from the Proceedings /of 27 May 
IB63, Superintendent Hale listing the specific failures of 
the United States to live up to previous treaty. 

39. Roll No. 7, Ratified Treaties, lS64-l56S, Proceedings of 
the Indian Peace Commission, National Archives, Record 
Group- 48, VQlTome i, p. 99, Senator- Henderson addressing 
the Cheyennes, Ara p^os , Kiowas and Comans^es at Medicine 
•Lodge Creek, Oct ob^(^, 1867. 

40. Ibid., pp. 100-101. „ ,■ ■ ' ■ 

41. Proceedings of the Indian ^»eace Commission, Vol. 2, p. 
103, Commissioner John Sanborn addressing the, Oglala 
Sioux at Fort Laramie, Wyoming Territory, May 24y 1868. 

42. Proceedings of the dndian P^ace Conmiissipn, National 
Archives, Record Group Vol. 2, Letter of Gen. C. C. 
Augur to President Peace Conmiission, October 4f 1868, re • 
treaty negotiations'' with the Bannocks an<|^ Shoshbni. 
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1. 7 Stat. 13. 

2. Cohen, Felix, Federal Indian "Law , p. 9. 

3. 4ct. of August 7, 17^9 tl Stat'. 54)-. 

4. 1 Stat. 67, 6S. 

5. 1 Stat. 279. 

6. Act of April 1^, 1796 (1 Stkt. ,452) . ' 

7 . Act of April .21 , lS06 ( 2 Stat . 402) . ' 
S. Act of May 6, 1^22 (3 Stat. 679). 
9. 4 Stat. 564. 

10. 4 Stat. 73 5. ' . 

11. 17 Stat. 4S4. : 

12. 4 St^at. 564. - 

13j. Act of July 29, lS4d (9 Stat. 252). 

14. 15 Stat. 22S. 

15. 19 Stat. 5S. • . 

16. 22 Stat. iSl. • . 

17. Act of January 30, 1S97 (29 Stat. 69^)1 
1&. P.L. SI-S70. 

19. 63 Stat. 14. 

20. * P.L. S4-533. . 
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21. &3 Stat. 120. 
22.0^ Ait of July 2, l862 (12 6tat. 503). 

23. Act of August 30, 1^90 (26 Stat. 41^). 

24. 54 Stat. 1237. 

25. P.Ii. d7-27. 
^26. ^ 33 Stat. 724. 
.27-. P. L. "39-15. 

P.L. 92-54. 

29. 79 Stat . >|667. 

30. 76 Stat. mo. 

31. 7 Stat. 73. 

32. 12 Stat. 834. 
*33. 14 Stat. 309. / 

34. 20 Stat.' 282.. 
-35. 24 Stat. 388. 

36. • 2^ -Stat. 217, 239. - 

37. 30-S$at. 79. 
3d. 21a U.S. 50 (1905). 
39. 39 Stat. 969, 933. " 
40; P^. 90-2d0. 

41. 39-.Stat. 950. 

42. 43 Stit ." 536. 

43. 42 Stat. 364. 

44. 3 5 Stat. 53. 
45.. P.L. 35-295. 
46. 46 Stat. 9.- 

• 47 . A ct of May 1 5 , 193 0-, P . L . 71v-2d 5 . , 

* V 
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. Act of February. 13, 1931, P.L^l-173 

49. Act of October 1940, P.L. 76-761. 

50. Act Qf July 1, 1940, P.L. 76-497. 

51. Act of August .S, 1946, P.L. 79-^74. • 

52. ° Act of July 11, 19^7, P.L. gO-235'. ' 

53. ' Act of October 6, ,1949, P.L. ^1-62^..^ 

54. VAct of August 17, 1950, P.L. 31-732. 

55. 45 Stat. 11^5^ 
60 Stat. 962. ' 

57. P.L. So-454. • • 

5B._ P.L. S2-291. ^ 
59. P.L. S5-249. 
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FOOTNOTES TO SECTION FOUR 



1. Richardson, James D. . A Compilation of Messages and PaTaers 
°o f the Presidents (1789-1902) , Vol. 1: p. 199. 

. - * ' • ' ■ ' .• - • 

2. Ibid', p. '■id.-. « / • " ' _ 
> -3^^lbid{-,p. 236. ; .. ; — %. 

'fi - Ibid., p. 6&y. ■ 
'5., 25 Stat. 3^^. 

• , to • 

6. Ibid. p. 45. 

7. Public Papers of the Presidents. Richard M.. Nixon . 1970^ 
y.S.G.P.O., Washington, D.G., 1971, PP. 564-57b. 

Congressional Record. House , July 17, 1^^2, p. 6l53. 
9.. Ibid. p. 6154. ' 

10. Congressional Record, House . ; August 4, 1921, p. 4659. 

11. Ibid. p. 4671. ' • 

. ■ V . ■, 

, 12. Ibid. p. 4672. ■ r . ■ ^ 

13. Ibid. pi--4672, ■ : 
■ 14. See United S tates v. Santa Fe Pacific R. Co . 314 U.S. 339 

\M ■ 



15. See' Choate v. Trapp , 224 U.S. 665 (1912) . 

16. Cherokee Nation v.-Georgia , 5 Pet. 1 (1^31'). 

17. See Ex Parte Crow Dog . 109 U.S. 556 (lS^3) and United States 
' V. >Kagama ,- .iia lJ.S."~375 (1^^6). 
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• iS. 'See Perrin v.- United States . 232 U.S. 47^ (1914) and 
Seymour v. SuperintendentT "366 U.S. 3 51 (1962). 



19. Seminole Nation v. United States . 3l6 U.S. 2S6, at f 296- 

: i=i96, cms). • . ■ ~ • * 

20. -42 Stat. 20$. ' \ - V': 

21. 4S Stat. 596. • ' ^ 

22. 4-9 Stat. ^1967. ' 

23. See, for 'example, the Act of July 1, I89S, 30 Stat. 
567 which ratifies an agreement between the Dawes Com- 
mission and the Seminoles. 

. . * • 0 • 

24. United States v. Sandoval . 231 U.S. 31, at 45-47 (1913). 

25. Ibid. p. 46. ■ ■ . ^ 

26. El^v. -Wilkins ..- 112 U.S. 94 ( ISS4) . ]" - ■ 

27. Constitution,, art. 1, sects. 2, S; art. 2, sect. 2. 
2a. • "5 Pet. i (1831). ■ .a -A 

29. P.L. 92-318. • ■ ' - \ 



30. P.L. 91-152. 



■J' 31. P.L. 83-480. 



32. P.L. 88-352. 

33. P.L. 92-54. 

"34. Cohen, Felix A., Federal Indian Law , p. 275. 

35. P.L. 94-638. \ . " 
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